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We have received requests from Iowa 
and Michigan to supplement our article 
on the banker's right to apply a deposit 
upon the unmatured note of a depositor 
who becomes insolvent, by adding a 
statement of the law of the two states 
named, upon the subject, This will be 
done in the October 15 JouRNAL. 


THE outcome of the suit recently 
brought against the trustees of the Na- 
tional Savings Bank of Buffalo, for the 
losses to depositors through the defalca. 
tions of Edward S. Dann, (who is now 
no more), will be looked for with inter- 
est and will doubtless form an impor- 
tant precedent in savings bank law. 
Trustees of savings banks occupy an 
analogous position to directors of com- 
mercial banks in that their calling is 
largely philanthropic and they receive 
no compensation for their services; but 
directors of business banks are always 
stockholders, and indirectly receive a 
benefit, by way of dividends, from wise 





management, while savings bank trus- 
tees derive no pecuniary profit, either 
directly or indirectly, from the institu- 
tions under their charge. The question 
responsibility of stock- 
bank directors has been passed upon by 


of duty and 


the courts in numerous recent cases of 
defalcations and failures. 

Will the courts apply any less rigor- 
ous rule of responsibility to trustees of 
savings banks? 


THE recent run on the Birkbeck Bank 
of London illustrates the fact that no 
bank, however sound, or however strong 
in credit it may be, is free at all times 
from the danger of a withdrawal in 
bulk of its deposits. There 1s probably 
the face of the earth 
more unreasonable than the ordinary 
depositor who thinks there is a proba- 
bility of losing his money through the 
failure of his bank. It makes no differ- 
ence how groundless or absurd a rumor 
of failing credit may be, it is astonish- 
ing to see how soon after it has got 
abroad, the doors of the bank are be- 
sieged with clamoring depositors de- 
manding their money, wholly regardless 
of justice to the bank. 

This is probably due to the innate sel- 
fishness of man when his personal inter- 
ests are vitally involved, but whatever 
the causes of ‘‘ runs” may be, they are 
sources of grave danger, requiring the 
greatest caution on the part of bank 


no creature on 
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Officials to successfully tide over the 
difficulty. 

The prevention and check of senseless 
runs on banks is a practical problem 
which confronts the banker, and is 
worthy his serious thought. The crim- 
inal liability of a person who spreads a 
false report is an interesting subject for 
investigation. An account recently ap- 
peared where some reckless individual 
had said something about a bank being 
unsound, and this remark, although en- 
tirely unfounded, having been circulated, 
a serious run was started. The cashier 
promptly caused the arrest of the per- 
son originating the rumor, and this, it 
was said, had a wholesome effect in pre- 
venting the continuance of the run. 
When arun on a bank has gained full 
headway, then, jt would seem, the only 
safeguard of the bank is in its ability to 
promptly pay all demands, for which 
the aid of neighboring banks is fre- 
quently extended. This action has a 
wholesome effect, which is frequently 
augmented by cool-headed depositors 
handing in their money at one window, 
while those of a more excitable dispos- 
ition clamor for payment at the other. 


THE distinction made in the New 
York cases between the effect of the 
mistaken certification and the mistaken 
payment of a check, is worthy of lodg- 
ment in the minds of bankers, as the 
knowledge may, on some occasion, be 
turned to practical account, A mistaken 
payment of a check isa finality. Once 
made, it cannot be recalled. This has 
been so decided in New York and else- 
where. 

But, the effect of mistaken certifica- 
tion of a check, it would seem, is some- 
times different, if the decision of the 
appellate branch of the supreme court 
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of New York, which we publish else- 
where, is to be recognized as law,and not 
overturned by the court of appeals. There 
a check was mistakenly certified for the 
drawer, and was lodged by him with 
the chairman of an exchange, to secure a 
broker against loss on a purchase. No- 
tice of the mistake was given by the 
bank to the holder—chairman—and the 
court holds the notice was effectual as a 
revocation, and that the proceeds could 
not be applied upon subsequent losses 
incurred in transactions for the check- 
drawer, but the extent of the bank’s lia- 
bility upon the certification was the 
broker’s loss, incurred before revocation. 

The principle to be extracted from 
this decision is that a mistaken certifica- 
tion, differing from a mistaken payment, 
is revocable; and the bank will only 
be liable thereon to the extent that par- 
ties relying on the certification, with- 
out notice of its revocation, have suff- 
ered loss. 

It will be remarked that the effective- 
ness of the revocation in the case before 
thecourt was due to the fact that the bank 
knew who held the check. Ordinarily, 
a certified check cannot be so readily 
placed, and generally its full face will 
have been advanced by some innocent 
taker, before notice of revocation is 
given. Even in the present case, if the 
chairman to whom notice was given had 
thereafter paid away the check, instead 
of collecting it through the clearing- 
house (payment through the clearing- 
house being required of the bank, under 
its rules, and not partaking of the char- 
acter of a voluntary payment) the inno- 
cent holder could undoubtedly have col- 
lected of the bank; and it would then 
simply be a question of responsibility in 
damages by the holder notified. A mere 
notice would not prevent him from pay- 
ing the check away—the more persuasive 
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eloquence of an injunction would be 
necessary for that purpose—and the 
question would simply be one of respon- 
sibility to the bank for injury caused 
by so doing. Another question, which 
might have possible importance in this 
connection. Suppose, instead of certi- 
fying a check for the drawer, as was 
done in the present case, before deliv- 
ery, the bank mistakenly certifies it for 
a holder, after delivery. Will such a 
certification partake more of the char- 
acter of a payment, and be irrevocable? 
Without going into all the circum- 
stances which might affect the question 
of the right to revoke a mistaken certi- 
cation, or which would make revocation 
and notice effectual or ineffectual as a 
means of saving the bank from loss, the 
present decision and rule announced 
may be contemplated for what it is 
worth; for, if sound, it shows, at least, 
that there may be cases where, even 
after a mistake has been made in the 
certification of a check without funds on 
deposit, prompt action upon the bank’s 
part may avert a total or partial loss. 


IN a recent issue, the ‘*‘ Milwaukee 
Realty and Building Record,” defines a 
mutual building and loan association in 
the following language, which is worthy 
of reproduction, as it is graphic and 
instructive: 

‘* A Building and Loan Association is 
a corporation, regularly formed in ac- 
cordance with the law of thestate, which 
law is generally a statute especially 
adapted to this form of business. Its 


officers consist of a president, a vice- 
president, a secretary, a treasurer, and 


board of directors. There may be 
slight variations from this list; for in- 
stance, in some associations, auditors, 
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appraisers and attorneys are included in 
the number of officers usually elected, 
while in others the auditors are chosen 
just previous to the close of the official 
year, to examine the secretary’s ac- 
counts, the appraisers and attorney 
being appointed by the board of direc- 
tors. Generally the secretary is the 
only salaried officer. Aside from the 
salaries, the expenses consist of the rent 
of the room for holding the meetings 
and receiving the dues, the cost of the 
necessary printing, and the incidentals. 
The persons composing a building and 
loan association agree to pay into their 
treasury a certain sum, at fixed periods, 
on each share they own, until their 
shares through such payments reach 
their par value, or, as it is technically 
termed, ‘mature.’ The stated payments, 
called ‘ dues,’ their frequency, and the 
par value of the stock, vary. The gen- 
eral rule is that fifty cents shall be paid 
on every share once a week or its equiv- 
alent, until a par value of $200 is reached. 
As fast as the money is paid in, it is 
offered in the shape of loans to the mem- 
bers—and to the members only—the 
security being a mortgage on real estate. 
The amount which a member is entitled 
to borrow equals the par value of his or 
her shares. Thus, in an association 
where the par value is $200, a member 
who wants $1,000, must own five shares. 
As every member has an equal right to 
become a borrower, the disposition of 
the loans is made by putting the money 
up at auction, from time to time, and 
awarding the loan to that member who 
will give the highest premium above the 
regular interest rate. The building and 
loan association laws provide that the 
acceptance of the premium shall not 
constitute usury. In order that the 
dues and interest shall be paid regular- 
ly, the by-laws provide that ‘they shall 
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be received only by the secretary, and 
by him only at the stated meetings; and 
there is a small fine for non-payment, a 
delinquency for a certain period causing 
a forfeiture of the stock, or giving 
grouud for the foreclosure of the mort- 
gage. The interest money is paid week- 
ly, and together with the dues and any 
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other receipts, goes into the treasury, to 
be loaned at once. It is apparent, there- 
fore, that a building and loan associa- 
tion whose money is in demand, not 
only receives interest constantly on the 
dues paia in by all. its members, but that 
it compounds this interest weekly. Here- 


in lies the chief secret of this system of 
investment.” 


MR. HARTER’S CURRENCY PLAN. 


tla receat address of Congressman 

Harter before the Bankers’ Con- 
vention at San Francisco is published 
elsewhere. It deals with the problem 
of a future bank currency, to consist of 
national and state bank notes. It is an 
acknowledged fact that the present bank 
currency is insufficient to meet the grow- 
ing demands of the people, owing to 
the increasing difficulty of obtaining gov- 
ernment bonds at profitable prices as a 
basis of security. If we are to have any 
future bank currency at all, the consid- 
eration of plans and proposals looking 
to that end, becomes pertinent at the 
present time. Mr. Harter’s plan is de- 
serving of consideration for, although it 
proposes novel and extreme measures, it 
comes from a man prominent in the 
councils of the nation who has given 
thoughtful attention to the subject, and 
whose views have been deemed worthy 
the ear of the bankers assembled at 
San Francisco. 

Mr. Harter’s preliminary remarks, in 
our opinion, tend to weaken the respect 
which is felt for his views upon the main 


questions discussed. His speculations 


on the probable losses that have occurred 
to the people during and since the war 
through the issuing of greenback legal 
tenders and the partial remonetization 
of silver, claiming a loss of 2,800 million 
dollars from the former source, and 200 
millions from the latter, in the face of 
the prompt recovery from war losses 
and the unexampled general prosperity 
since, seem wild and visionary in the 
extreme, 

Advancing to the proposed bill and 
plan for a future bank currency, to con- 
sist of state and national bank notes, we 
find it to consist of two general propos- 
itions: 


1. An enlargement of the basis of security for 
national bank notes, by the addition of railroad 
and city bonds, having specified attributes. 

2. A plain repeal of the ten per cent. tax on 
state bank currency, without more, 


STATE BANK CURRENCY. 
Looking at the latter branch of the 
proposition first, we find here no plan 
or system proposed, for state bank cur- 
rency, with regulations respecting secur 
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ity, and other provisions necessary to a 
complete bank system The proposition 
is to leave this matter entirely to the 
states, without any regulation whatever 
by congress, and the prediction is confi- 
dently made that this currency would be 
absolutely perfect. Numerous objec- 
tions to such a currency are considered, 
and refuted to the satisfaction of Mr. 
Harter. But it is a refutation that does 
not convince everybody, and with all 
deference, we believe the prevailing sen- 
timent among competent judges of the 
subject, is against the unqualified repeal 
of the ten per cent. tax. We have had 
the same legislative situation before, 
when there was no ten per cent. tax, no 
congressional legislation whatever, and 
the states were complete masters of bank 
currency issues. And what does history 
tell us was the outcome? Depreciated 
issues and antold losses to bill-holders, 
followed by partial mitigation of the 
evil by absolute prohibition of bank cur- 
rency in some states, and the enactment 
of provisions for its security in others; 
but never a satisfactory, and altogether 
a very disagreeable situation. True, in 
the light of past experience, there would 
not again, in all probability, be such a 
bad and injurious bank currency as was 
formerly afloat, in the event of the un- 
qualified repeal of the prohibitory tax, 
but it requires either a supernaturally 
wise, or an abnormally conceited man, 
to say for the future—there is absolutely 
no danger in relegating this subject of 
bank currency issue to the absolute con- 
trol of each individual state, to whom it 
belongs, but on the contrary, the greatest 
good will come from such a measure. 
Would such a currency besafe? Yes, 
says Mr. Harter, it will be ‘‘ absolutely 
safe in character;” ‘‘no state now 
would authorize the issue of notes se- 


But how 


” 


cured in an inferior manner. 
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can Mr. Harter so confidently predict 
this? There will be no set form or basis 
of security; each state legislature will 
have its own ideas; and, admitting every 
good intention in the law-makers, who 
can say that errors of judgment as to 
the proper basis and extent of security, 
defects in provisions respecting redemp- 
tion, and many other matters, may not 
contribute to impair safety and cause de- 
preciation? Mr. Harter evidently con- 
templates this possibility, as he has an 
answer for it. 

‘* A poorly secured note would now 
he says. But the 
truth of this statement has not been sat- 
isfactorily proved. A isastockholder of 
a state bank in one state, and a manufac- 


get no circulation,” 


turer on a large scale in another state, 
His weekly pay-roll is $1,000 He pays 
his hands partly with the bills of the 
foreign state bank, which are slightly 
depreciated. Will they not be accepted? 
Rather than have trouble with 
ployer, they will be. 
in the factory, 


the em- 
B, is an employee 
and has received his 
weekly pay in the currency of this bank. 
He goes to his grocer to settle his bill. 
Rather than lose B’s custom to the 
grocer on the next square, the currency 
is accepted. And so it getsin circulation; 
and sooner or later some holder will 
The bank, 
for example, will not take it on deposit, 
except ata discount. 


A stronger case 


suffer from its depreciation. 


A is the debtor of 
B. and has been his debtor for so long a 
time, that B has despaired of ever get- 
ting payment. But A calls on him one 
day, and says ‘‘B, here is that $ro I 
owe you,” which he tenders in slightly 
depreciated currency. Will B accept it? 
Let the reader answer. 

Instances might be multiplied drawn 
from actual life and conditions of how a 
depreciated currency will get out into 
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circulation, and inflict injury upon the 
community. 

Without going any deeper into par- 
ticular reasons, it seems objectionable in 
the nature of things that a community 
of states, whose people deal together as 
a single commercial community, should 
be viewed as foreign powers, respecting 
that vehicle of commercial exchange, 
bank currency, so that each may estab- 
lish its own currency system and regula- 
tions, irrespective of any other. If bank 
currency so issued, were to be confined 
within respective state borders, all well 
and good, but this would be as impos- 
ible as to keep the residents of the re- 
spective states from traveling from one 
to another, Clearly then,if we are to have 
state bank currency, there should be some 
central national supervisory agency, act- 
ing as a trustee and guardian for the 
people of individual states, to protect 
them from any bad issues of their neigh- 
bors. Is not this power given congress 
by the clause empowering it to regulate 
commerce? 


FUTURE SECURITY OF NATIONAL BANK 
NOTES, 


Mr. Harter’s plan for a system of na- 
tional bank currency, contemplates the 
continuance of a bonded debt basis of 
security, as distinguished from a basis 
founded on commercial assets. The 
advocates of bank currency issued 
against commercial assets claim its su- 
periority in that its volume is controlled 
by trade requirements; expanding when 
demanded by legitimate trade, contract- 
ing when its purpose is ended, and it 
is sent in for redemption; while they 
contend that a bond-secured currency 
is issued irrespective of trade require- 
ments, and is too great, or too small, 
according as there is, or not, profit in 
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the issue. It is claimed for a commer- 
cial asset currency, that a system can be 
devised whereby it can be made perfectly 
safe, and possess the additional quality 
of elasticity. 

It is not proposed here to touch upon 
the respective merits of these two radi- 
cally different bases of security, and we 
do not assert that a bond-secured cur- 
rency, as advocated by Mr. Harter, is 
the best that could be devised. But it 
may be said that his proposal to contin- 
ue the bonded-debt character of security 
—which has constituted the basis for the 
currency of national banks—presents 
many points worthy of mature consid- 
eration; and it becomes an important 
question whether such a project can be 
so guarded at all points as to give the 
community the benefits, without danger 
of losses, from such a currency system. 
One question is, whether the amount of 
available railroad and city bonded debt, 
is not so large, that it would induce 
speculative over-issues? The invest- 
ment in such securities being in itself 
profitable, the temptation would be to 
all holders to go into banking and issue 
and float notes to the fullest extent, 
that they might realize the additional 
profit. 

Another question—are the provisions 
respecting security, and substitution for 
depreciated security, sufficiently strin- 
gent? The bonds, to be available in the 
first place, must have been regularly 
listed for five years, must have never 
defaulted in interest, must have never 
sold at less than 105, bonds of cities 
whose tax levy exceeds two per cent. are 
barred, and the comptroller has a dis- 
cretionary power of acceptance or rejec- 
tion. So far, so good. But should not 


the provision as to security of railroad 
bonds, by mortgage on rvad-bed, be 
to first mortgage railroad 


confined 


——— 
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bonds? Then respecting substitution, 
If a security sells below par for thirty 
days, or a railroad which was paying 
dividends when its bonds were accepted 
(otherwise, presumably, if it was not so 
paying dividends, for dividend-paying 
is not an original requirement) ceases so 
to do, or in any other case in the dis- 
cretion of the comptroller and secretary, 
substitution of proper bonds may be 
required. But it is not pointed out 
how substitution is to be enforced? And 
the consequence to the bank if it refuses 
or is unable to comply? Presumably, 
dissolution. 
notes (with the first lien on assets and 
the million-dollar safety fund,) never- 
theless circulate at par, as do national 
bank notes now, even after the failure 
of a bank, or will they suffer deprecia- 
tion in consequence? The security is 
now, not the national debt but, railroad 
and city debt plus assets and fund, and 
there is now no national redemption. 
This point is worthy of reflection. 

Then, again, respecting redemption. 
What measure is proposed to secure 
payment on demand? No proportion- 
ate specie or legal tender reserve is re- 
quired. Is there to be a redemption by 
the government, as is now the case with 
national bank notes? 

No, Section 7 of the proposed bill 
does away with the redemption fund, 
and the million-dollar fund is only to be 
drawn upon (sec, 10) after the proceeds 
of the bonds and the assets are resorted 
to. There is then no provision for im- 
mediate redemption, and herein seems 
to be a defect, for it is not enough 


In such event, will the 


that the notes are secured and will be 
ultimately paid. To stay a panic in its 
incipiency, it is absolutely necessary 
that gold or legal tenders for bank bills 
shall be promptly obtainable. Evena 
day’s delay increases the excitement—a 
week’s delay is fatal, as men having 
notes to meet must have money that 
will be accepted by the banks holding 
their notes. If their money is not cur 
rent, they must submit to whatever 
shave is needful and incur loss in conse- 
quence. In aid of redemption on de- 
mand, it would seem wise to impose an 
additional per centum of damage, col- 
lectible by the holder, as in the case of 
foreign bills returned protested. This 
would insure the keeping of an ade- 
quate reserve by the bank to avoid the 
damage. The making of the notes a 
legal tender between the banks, pro- 
posed to be omitted by Mr. Harter, 
would seem, also, a wise provision to 
retain. Well-managed banks would 
then be on the alert to notify the comp- 
troller of defects in any securities held, 
and for self-protection, they would per- 
sistently return the bills too freely is- 
sued by less cautious banks for redemp- 
tion. It would also contribute to the 
notes passing at par, without deprecia- 
tion, in the hands of any person who 
might chance to hold them, The idea 
that by removing the legal-tender-to- 
banks quality, the bills would be more 
elastic and have more stay-at-home char- 
acter, furthermore, seems inconsistent 
with the project of so thoroughly secur- 
ing the bills that they would be current 
everywhere. 


2+ SMS — - 
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THE DISTRACTED BANKER. 


‘* Goodness gracious” said Mr, Cashbox, as 
he laid down a recent number of the ‘‘ American 
Banker” which he had been reading, ‘‘ this 
holiday legislation is a confounded nuisance,” 

‘* What's wrong now?” asked Cashier Bill- 
case, as he jabbed a check he had just paid on 
the cancelling fork, with such alacrity that it 
suggested the disembowelling operation of 
hara-kiri performed by Japanese suicides. 

‘Why, you see, the legislature has made 
October 12th a holiday, and here are published 
two opinions, side by side, both by respectable 
authority, and each maintaining an opposite 
view respecting the maturity of time paper, 
made before April 18 when the act was passed, 
and maturing October 12th. What is a man 
going to do, when he holds paper of that char- 
acter, with vigilant indorsers, ready to take ad- 
vantage of any technicality and claim release?” 

‘* What are the opinions””’ queried Billcase. 

‘* Here is the first one, which the American 
Banker says has been rendered by a promi- 
nent bank attorney to an equally prominent 
New York bank. It reads: ‘ This act can have 
no effect upon negotiable paper made before its 
passage. We advise your bank to present for 
payment and protest for non payment any such 
paper in your hands maturing October 12, 1892; 
but that in other respects October 12, 1892, be 
observed by your bank as though it were a 
Sunday or pubiic holiday; and that all checks, 
drafts and notes dated on or after Apri! 18, 1892, 
be presented October 11th if it bear grace, and 
on October 13th if it does not bear grace.’” 

‘‘Weli,” said Billcase, ‘*l think the attorney is 
partly right and partly wrong. I donot believe 
the legislature can pass an act changing the 
date of maturity of existing paper. That would 
be impairing the obligation of the contract. I 
think he is right about paper dated before the 
act, being payable and protestable on October 
12th, notwithstanding it is a holiday. But I do 
not understand what he means by saying that 
paper made after April 18th which has grace is 
payable and protestable the day before, that is, 
October 11th, while paper without grace, goes 
over tothe 13th. The law in this state says 
that all paper falling due on a holiday, becomes 
payable on the succeeding business day. I do 
not understand there is any distinction between 
grace and no grace paper in this respect.” 

‘‘ There is much sense in what you say, Mr. 
Billcase, But now let me read you the other 
opinion quoted by the American Banker. It is 
the opinion of the Journal of Commerce. That 
Journal cites an early decision in Connecticut 
which holds that a note, with grace, made be- 
fore the passing of an holiday act, and falling 
due on a subsequently appointed holiday, is 
affected by the subsequent legislation and its 
date of payment can be lawfully changed. The 
Journal of Commerce is quoted on the 
strength of that case as saying: ‘We therefore 
decide that the 12th of October is to be regarded 


in this state precisely like any other legal holi- 
day for all business paper, no matter when it 
was dated.’” 

‘‘ That language certainly has the flavor of 
judicial utterance—we therefore decide—” said 
Mr. Billcase; but has it the force? I understand 
that that Connecticut decision is not regarded 
as good law. For my part, 1 doubt very much 
if the Journal of Commerce is correct in its 
conclusion, or rather, its decision, What does 
the American Banker say about it?” 

‘* They express no opinion either way. They 
simply give both sides and leave the reader to 
his choice between the devil and the deep blue 
sea.” 

‘* By the way, now I think of it,” said Mr. 
Billcase, ‘‘I received a circular this morning 
from the manager of the New York clearing- 
house, quoting the opinion of the counsel of the 
association on this very question,” 

‘*T am glad of that; what does it say?” 

‘* Yes, it confirms my own opinion. It says, 
‘all paper, payable in this state on October 12, 
1892, that is dated before April 18, 1892, 
is payable and protestable October 12. You 
see that differs from the Journal of Com- 
merce, and 1 am disposed to think it correct, 
It further says: ‘ All paper payable in this state 
dated ON OR AFTER April 18, 1892, which by its 
terms is payable October 12, 1892, is payable 
and protestable on the succeeding business day, 
October 13, 1892.’ Here, again, you see, it bears 
out my opinion that the New York lawyer who 
says that paper with grace, becomes payable 
October 11th, is wrong. There is no distinction. 
It all goes over tothe next day, except where 
made before April 18, and then it is payable on 
the holiday.” 

‘*Mr. Billcase, you area jewel. I will follow 
the opinion you have just read. But there is 
another holiday, October 21, made such by the 
president's proclamation. I suppose a holiday 
so made, comes within the terms of the general 
holiday law, and governs all paper made either 
before or after it.” 

‘* Yes, the president makes the day one of 
religious observance, and that falls within the 
holiday act.” 

‘* What does the opinion furnished the clear- 
ing house say respecting paper maturing Octo- 
ber 21st,” Mr. Billcase? 

‘* It says this: ‘ All paper that is payable by 
its terms on October 21st, 1892, in this state, is 
payable on the succeeding business day, Satur- 
day, October 22, 1892, by 12 m., and if not then 
paid, demand of payment thereof may be made, 
and notice of protest or dishonor thereof may 
be given on the next succeeding secular or 
business day, which is October 24th.’ But really,! 
do not understand that part of it, which says that 
all paper is ‘payable’ on Saturday, before 12m. 
for surely there is a statute in this state which 
says: ‘All bills of exchange and promissory notes 
except those payable at sight or on demand, 
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which shall be otherwise payable on any half- 
holiday Saturday, shall be deemed to be, and 
shall be payable on the next succeeding secular 
or business day.’ It seems to me this takes 
away all option to pay time paper on Saturday, 
so that not only is such paper protestable, but it 
is also ‘payable’ on Monday, and not, as the 
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circular says, on Saturday before 12. But the 
BANKING Law JOURNAL is due to-morrow, and 
we will see what it says on the subject.* Good 
night, Mr. Cashbox.” 

‘*Good night, Mr. Billcase.” 





*This whole subject is discussed elsewhere. See 
Queries and Replies. 


THE RECORD OF CRIME. 


HE old Scotchman’s advice to his 
son has become famous—‘‘ Get 
siller, my son; honestly if you can, but 
get siller”—and current newspaper re- 
ports from all sections bring us fresh 
evidence that this advice, without the 
‘‘honest” part, is constantly being acted 
upon by the skilled and unskilled vicious. 
Banks who possess accumulated stores of 
wealth, are peculiarly the target for the 
outside robber, and the inside defaulter; 
and despite bolts and barsand modern 
scientific safeguards to baffle the former, 
and rigid and frequent examination of 
assets and accounts, to insure against the 
latter, the robber and the defaulter fre- 
quently accomplish their object, and 
‘* get siller.’”” Each is, in a particular 
way, more dangerous than the other; 
the inside defaulter causes the greater 
havoc to the bank’s purse; that is, he 
succeeds in getting more ‘*siller” than 
the outside robber; but the latter is the 
more dangerous to the life and limb of 
the faithful guardian, for with dynamite, 
knife and pistol, he scruples not to sac- 
rifice even life when necessary to his 
purposes. True it is infrequent that the 
banker is confronted, as was Russell 
Sage, with dynamite, but the ready 
pistol and the knife are constantly in 
use. The forger, also, is a species of 
outside bank robber, whose weapon, 
however, is not the knife, but the pen, 
Besides the banker, the general pub- 
lic are frequently made the victims of 


the old Scotchman’s bad advice, and 
through the arts of the counterfeiter, 
the forger, and the worthless check- 
drawer, constantly suffer from the inor- 
dinate and unquenchable desire for 
** dishonest money.”’ 


BANK ROBBERIES AND ATTEMPTS, 


The following accounts of recent bank 
robberies come from the west: 


An attempt was made early yesterday morning by 
five men to rob the Bank of Cayucos, at Cayucos, San 
Luis Obispo county, Cal. The officers, who had been 
warned, were in waiting and attempted to arrest 
them. A fight ensued,in which one of the robbers 
was shot, it is believed fatally, and Sheriff McLeod 
was seriously wounded. The other four robbers 
escaped. 


Also at Roslyn, Washington, Ben. E. 
Snipes & Co.'s bank was successfully 
robbed on September 24th by five men. 
The followin, account is taken from the 
New York Zimes: 


Cashier Abernathy was writing when the first rob- 
ber entered, and turned to wait on the supposed cus- 
tomer, but found himself facing a .44-calibre Colt’s 
revolver. 

Dr. Lyons, who had entered just after the highway- 
man turned to go out, dashed against a pair of Colt’s 
in the hands of the seccnd robber. A third confeder- 
ace entered, picked up Cashier Abernathy’s revolver 
and knocked him down with it. He rose, his head 
streaming with blood, and was told to keep quiet if he 
wanted tolive. The third man then waiked to the 
safe, which was open, took out the coin and bills, 
about $10,000, shoved the money in a canvas bag and 
threw it over his shoulder. The three men then went 
out, joining two others who had been stationed so as 
to guard all approaches. 

QO. Frazier. assistant cashier, who was outside, 
grabbed a shotgun and made for the bank, but one of 
the robbers stopped his progress by placing a builet 
in hiship. A colored man was shot in the leg, and 
several others had narrow escapes. One of the rob- 
bers held the reins of five splendid horses, and as soon 
asthe vault was looted, all mounted, fired up and 
down the street, putspurs to their horses and dashed 
away, S egeering on the trail over the mountains 
north of Roslyn, The sheriff was notified and a large 
posse is in pursuit. 


INTERIOR DEFALCATIONS, 
The occasional loss of bank funds 
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from within, is illustrated by the follow- 
ing, from Arkansas: 


Hope, Ark., Sept. 25.—W. R. Crossett, cashier and 
proprietor of the People’s Bank here, has left for parts 
unknown, leaving home depositors to suffer to the 
amount of several thousand dollars. He was the local 
treasurer of the Hope school district, and over $2,000 
of its funds are also gone. 


And from Missouri: 


KANSAS CITY, Mo., Sept. 23.—Joseph A. Mack, for- 
merly general book-keeper of the American National 
Bank, of this city. and F. W. Black, formerly incharge 
of the bank’s country collections, were arrested late 
last night by United States Deputy Marshall Sidell, 
on complaint of a United States bank examiner, who 
charges them with altering figures on the bank’s 
books and emcezzlement. The crimes of Mack and 
Black were discovered bv the bank’s officials last 
winter, and the two men confessed and made restitu- 
tion of the stolen funds. Restitution was made, it is 
said, on the understanding that prosecutions were not 
to be brought. The transaction seems to have escaped 
the notice of the examiner  ’ to thistime. When he 
discovered them, however, he promptly informed the 
Treasury Department at Washington, and immedi- 
ately received instructions to have the embezzlers 
arrested and prosecuted. 


RECENT LOSSES FROM FORGERY. 
The following is from the N. Y. 


Evening Post of September 12: 


The president of the clearing house notified the 
down-town bank tellers on Thursday last that anegro 
about thirty-five years old, bald-headed and wearing 
side whiskers, was i .—~y forged checks on the 
down-town banks. man answering that descrip- 
tion passed a forged check for $50 on paying teller 
Peck of the Mechanics’ and Traders’ Bank. He also 
disposed of a fraudulent check for $45 to the paying 
teller of the Gallatin National Bank. Inspector 
Steers was notified, and he put detectives on the case. 
They learned, after making some inquiries, that the 
swindling negro answered the description of a man 
who formerly worked as a messenger for the Nine- 
teenth Ward Bank, at Fifty-seventh street and Third 
avenue, but was rp? about four months ago. 
He was known as Albert G. Stores. 

Stores was traced to Brooklyn and arrested on Sat- 
urday night, at No. 1821 Atlantic avenue, There are 
three complaints against Stores and it is supposed 
that he has swindled many other banks. He has been 
fully identified as the man who passed the spurious 
checks on the Mechanics’ and Traders’ and Gallatin 
Banks, 


And also this: 


David Schiller, eighteen years old, of No. 439 East 
Eighty-fifth street, August last, is alleged to have 
foamed two checks for $12.75 and $31.64 respectively, in 
the name of £. Aspinall, enameller, of No. 98 Beekman 
street, by whom he was employed at a salary of $4a 
week. The checks were drawn on the Bank of North 
America, and the signature was so good that the pay- 
ing teller, who knew that Mr. Aspinall was in Europe 
at the time, did not hesitate in cashing them. 

On Mr. Aspinall’s return he discovered the forgery 
and this morning reported the matter to the police of 
the Oak Street Station. Schiller was arrested and 
remanded for examination in the Tombs police court. 


A FORGERY FRUSTRATED. 


Below we have an illustration of a 
clever attempt to obtain money from a 
bank by forgery, based on special 
knowledge which enhanced its chance 
of success. The commendable vigilance 
of the cashier of the National Park Bank 
in New York, however, saved the insti- 
tution from loss. 
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WEST SUPERIOR, Wis., Sept. 12.—A clever attempt 
to swindle the State Bank of Wisconsin and the Park 
National Bank of New York came to light this morn- 
ing. A draft for $8,000 to Charles A. Reed was pre- 
sented to the New York bank. 

The cashier asked for identification, which was fur- 
nished, but, notwithstanding this, he wired here for 
information and found that the draft was a forgery. 
The Bank of Wisconsin had just begun business with 
the Park National. and had no engraved drafts, but 
used common blanks. It had just deposited $10,000. 
These facts must have been known to the swindler, 
and it is believed that somebody here well acquainted 
with the bank’s affairs is implicated. 


DANGEROUS COUNTERFEITS. 


And lastly, for the special edification 
of those who argue that at the present 
day there would be no danger from the 
counterfeiting of state bank notes owing 
to the high standard of engraving now 
attained, the perusal of the following, 
clipped from a recent issue of a New 
York evening paper, is recommended: 


Frank Cassel, one of the counterfeiters who have 
been flooding Harlem and Yorkville with counterfeit 
$2 bills for the last two months, and who was arrested 
on Saturday night just after he had passed one of 
these counterfeit bills, was brought before U. S. 
Commissioner Shields this morning and was held 
in default of $5,000 bail for examination on the charge 
at 10 o’clock to-morrow morning. The prisoner is an 
Italian about thirty-four years old, and it is believed 
that he was employed by the men who had been man- 
ufacturing these counterfeits as a stool-pigeon. It is 
hoped that he will give information to the government 
be will lead tothe arrest of the men making these 

ills. 

When arrested and searched at the station-house, 
twenty-eight counterf: it $2 bills were found in Cas- 
sel’s possession. Allof them were of the “ Hancock 
series.’’ Nineteen of the bills bore the check letter B, 
and were numbered 79.718 787. Three or four others 
bore the same check letter and were numbered 62,- 


600. 

ms 3 has been learned by the officials of the Secret 
Service Department that all of these bills were made 
in Paris on boxwood blocks, and were brought to this 
country by a party who distributed them to Italians 
on the east side of the city. The bills are fairly good 
counterfeits, except that the silk fibre is missing. 
The face of the bills is especially good, but the back 
is more roughly done and the green color is of a dark- 
er hue than the genuine bills. 


Even the ‘‘coin of the realm" does 
not escape. Note this paragraph: 


A young man by the name of Ed. Walcott has been 
arrested at Sioux City, lowa, for running a neat coun- 
terfeiting scheme. e took the new silver quarters, 
cut out the letters “quar,’”’ and changed the last “r”’ 
to “n,” making it read “ten dollars,”” The coins were 
then neatly plated with gold. He went to stores and 
bought five and ten cent articles to get the change. 


There is no necessity of moralizing 
upon these occurrences, all very recent. 
Crime exists, and while it may be les- 
sened by proper teaching and training, 
it cannot be eradicated in our day. Pub- 
lication of these facts is justified upon 
two grounds; first, thev constitute inter- 
esting news matter; second, they show 
the variety of methods employed, and 
how far successful. As such they are 
useful by way of admonition. 
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THE STATE LAWS GOVERNING BANK CURRENCY. 





PAST AND PRESENT. 


view of the drift of public attention towards the problem of a future bank currency,to supplement 
or possibly supersede national bank notes; the presentation of plans for such a currency suited to 
the varied needs and requirements of the people of the United States; and the agitation to repeal the 
existing Io per cent prohibitory tax upon state circulation, it will be useful and interesting to examine 
into the existing machinery for state issues and the general conditions now surrounding them in 
the various states, as well as to briefly trace the history of state bank currency leading up to 
present conditions, as disclosed by legislative records. This knowledge is unquestionably a most 


necessary factor in any consideration of the feasibility and advisability of returning to a system 
of state bank currency, 


At common law, the right to issue circulating notes was free to all. In this country, the note- 
issuing function has generally been made the subject of constitutional regulation, It is not pro- 
posed to discuss the question whether congress has power to totally prohibit to the state, and its 
corporations and individuals, or to regulate, the note-issuing function, or the authority of congress 
to impose the ten per cent. tax on state circulation, which has been the only mode of prohibition 


or regulation, yet adopted. The purpose here is simply to set forth the history of and present 
currency conditions now existing in the various states, which would become important should the 


ten per cent tax be removed. 


CALIFORNIA. 

N California, under existing condi- 
tions, the repeal of the ten per cent. 
tax would have no effect. The consti- 
tution of 1879 (Art. 12, Sec. 5) contains 

this provision: 
“The legislature shall have no power to pass any 
act granting any charter for banking purposes, but 


corporations or associations may be formed for such 
purposes under general laws. No corporation, asso- 


ciation, or individual shall issue or put in circulation, 





as money, anything but the lawful money of the 
United States.” 


SHORT OUTLINE OF PAST CURRENCY LEGIS- 
LATION, 


California has never had the experi- 
ence of a depreciated bank currency, 
which, in the past, has worked such 
disaster in many other states. From 
the earliest period in the history of this 
golden state we find disclosed in the 
legislation an antipathy to irresponsible 
currency, and express provision for issu- 
ing a sound and stable circulating me- 
dium. California was admitted to the 
Union in 1849. The first constitution 
contained no provision respecting the 


establishment of banks, or regulating 
their currency, but we find incorporated 
therein the following salutary provision: 


“The credit of the state shall not, in any manner, be 
given or loaned to or in aid of any individual, associ- 
ation or corporation; nor shall the state directly or 
indirectly become a stockholder in any association or 
corporation.” 


Profiting by the experience of older 
states who, by pledge of credit, became 
involved in the wrecks of insolvent 
banks or other corporations, this pro- 
vision, adopted at the beginning of her 
career, insured California from a like 
experience. 

From the very beginning, there is 
evidenced in the record of the state an 
aversion to banking corporations in any 
form. Thus in the act ‘* concerning 
corporations” passed April 22, 1850, 
enumerating their powers, there is con- 
tained this absolute embargo upon bank- 
ing of any kind: 


“Nocorporation created, or to be created,shall,by any 
implication or construction, be deemed to possess the 
power of discounting bills, notes or other evidences of 
debt, of receiving deposits of buying gold or silver, 
bullion or foreign coin; of buying and selling bills of 
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exchange, or of issuing bills, notes, or other evidences 
of debt, upon loans, or for circulation as money.” 
Sec. 3. 


COINING OF MONEY BY INDIVIDUALS. 


In the early days of the state, we find 
it made lawful for individuals to coin 
money under certain regulations. The 
first act upon this subject was passed 
April 20, 1850. It prohibited individ- 
uals from coining money. This act, 
however, was repealed the tollowing 
year, and an act passed April 21, 1851, 
**to regulate the coining of money by 
individuals.”” The first section provided 
that ‘‘any person or company who shall 
make, or cause to be made within this 
state, any piece of gold or silver, whether 
pure or alloyed, in the form of coin or 
otherwise, intended or calculated to cir- 
culate as money, shall be held responsi- 
ble to the holder thereof, for the marked 
value thereof, or the rate at which such 
sum is uttered, and shall, on presenta- 
tion, redeem all such coins at such rate 
with legalized coin of the United States.” 

The act made non-redemption a mis- 
demeanor; also made it a misdemeanor 
for any person to ‘‘ make or utter any 
piece of gold or silver as described in 
section 1, without stamping upon the 
same the day, month and year of its 
manufacture; and also made it a mis- 
demeanor to ‘‘make or utter any coin 
or piece of silver, of less value than its 
marked or nominal value,” 

Our investigation does not disclose 
that this law was ever repealed, but 
surely, at the present day, this coinage 
function on the part of individuals, 
would not be sanctioned. Congress 
prohibits the states from coining money, 
and certainly the people of the states 
have not this power. 


BANKS AND BANKING CORPORATIONS. 


Although no express repeal of the 
prohibition upon corporations or banks 
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of discount and deposit appears to have 
been made, up to 1853, we find in that 
year a tax act declaring subject to taxa- 
tion ‘‘ the capital stock of all banks, and 
of all corporations doing business in 
this state.” Also an act for the forma- 
tion of corporations for manufacturing, 
mining, mechanical or chemical pur- 
poses, or for the purpose of engaging 
in any species of trade or commerce;”’ 
and a denial to all such corporations of 
‘*the power of issuing bills, notes or 
other evidences of debt to circulate as 
money.” 

Presumably, at this time, therefore, 
corporations exercising deposit and dis- 
count functions operated in California, 
for the tax provision upon the “‘ capital 
of banks,” certainly recognizes the ex- 
istence of that class of corporations. 
Individuals engaged in banking, against 
whom no original prohibition was made, 
are in 1852 and 1853 also made the sub- 
ject of a license tax, 


ABSOLUTE PROHIBITION OF PAPER MONEY 


From the first we have seen the state 
was careful to prohibit the issue of cir- 
culating notes by corporations. But up 
to 1855, it evidently overlooked the fact 
that the common law right of the indi- 
vidual to issue his paper promise to pay 
had not been taken away. In that year 
it awoke to the necessity of remedying 
this defect, and by act approved April 
19, itis made a misdemeanor for any 
person, persons, association, company 
or corporation to ‘‘ make, issue or put 
in circulation any bill, check, ticket, 
certificate, promissory note, or the paper 
of any bank to circulate as money.” 


BANKS AND THE CONSTITUTION OF 1862. 


We have seen that in the first consti- 
tution of the state of California no men- 
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tion whatever is made respecting banks 
or bank currency; although that from 
the first, legislative prohibition was made 
upon the issue by corporations of circu- 
lating notes. The constitution of 1849 
was amended in 1862 and the following 
provisions were then incorporated as 
sections 34 and 35 of article 4: 


“Sec. 34. The legislature shall have no power to 
pass any act granting any charter for banking pur- 
poses; but associations may be formed under general 
laws, for the deposit of gold and silver; but no such 
association shall make, issue or putin circulation any 
bill, check, ticket, certificate or promissory note, or 
other paper, or the paper of any bank, to circulate as 
money.” 


“Sec, 35. The 'egislature of this state shall prohibit 
by law any person or persons, association, company 
or corporation,from exercising the privileges of bank- 
ing, or creating paper to circulate as money.” 


Section 34 of this constitution came 
before the supreme court of California 
for construction, on a contention that it 
not only prohibited banks of issue, but 
banks of discount and deposit as well. 
The Bank of Sonoma County was organ- 
ized in 1866, ‘‘to engage in and carry on 
the business of banking to such extent, 
and in all such branches, as may be legal 
and under the constitution and laws of 
the state of California.’”” In a suit by 
the bank (Bank v. Fairbanks, 52 Cal. 
196) the defendant contended that under 
Art. 4, Sec. 34 of the constitution, the 
plaintiff had not legal authority to sue. 
The court said: ‘‘Under Art. 4, Sec. 34 
of the constitution of the state, depos- 
it and loan associations may be formed 
which do not issue paper to circulate as 
money; and such are not danks within 
the prohibition of the constitution, al- 
though they may be called danks,” 

In 1872, with the adoption of the civil 
code, among the purposes for which pri- 
vate corporations were authorized to be 
formed are specified: ‘‘Banks of Deposit 
and Discount.” The present constitution 
of 1879, stated at the head of this outline, 
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we have seen, permits the formation of 
banks under general laws, but prohibits 
corporations and individuals from issu- 
ing or putting ‘‘in circulation, as money, 
anything but lawful money of the United 
States.” 

Banks of discount and deposit are, 
therefore, authorized in California, but 
banks of issue cannot exist, either in the 
presence or absence of a congressional 
prohibitory tax, and such has been the 
policy of the state from the time of its 
birth in a sea of gold. 


COLORADO. 

In Colorado, under existing /egislative 
provisions, the repeal of the ten per 
cent. tax would have no effect, as the 
state legislature has prohibited corpor- 
ations and individuals from issuing notes 
to circulate as money. It is to be noted, 
however, that the constitution of the 
state is silent upon the subject, so that 
the state legislature is the sole guardian 
and judge of the state’s bank currency 
policy. 


UNAUTHORIZED CIRCULATION PROHIBITED, 


At the first session of the territorial 
legislature held at Denver in September 
1861, section 116 of the ‘‘act concern- 
ing criminal jusisprudence ”’ provides: 

‘*If any person, number of persons, 
or corporations in this territory, without 
special leave from the legislative as- 
sembly, shall emit or utter any bill of 
credit, make, sign, draw or indorse any 
bond, promissory note or writing, bill 
of exchange or order, to be used as a 
general circulating medium, as or in 
lieu of money or other currency, every 
such person or persons, or member of 
such corporation, assenting to such 
proceedings, being thereof duly con- 
victed, shall pay a fine not exceeding 
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five hundred dollars, or be imprisoned 
not exceeding one year.” 

This section is now in force, and con- 
stitutes $1360 of the Statutes of 1891. 

When the first constitution was adopt- 
ed upon the admission of Colorado to 
statehood in 1876, the people, evidently, 
were satisfied with the guardianship and 
control of the legislature over bank cur- 
rency, for no provision was made in that 
document relating to the subject. Pro- 
vision was made in that instrument that 
corporations should be formed under 
general laws. 

In 1877 a general corporation law was 
passed, which embraced provisions for 
the incorporation and regulation of 
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banks of discount and deposit. That 
law contained the following section, 
which now constitutes §532 of the Stat- 
utes of 1891: 

‘* Nothing in this act shall be so con- 
strued as to authorize any corporation 
or association formed under the same to 
issue notes, bills or other evidence of 
indebtedness, for circulation as money.” 

Such is the situation in Colorado re- 
specting bank currency. It now stands 
prohibited by legislative enactment. 
Whether, if the ten per cent. tax were 
removed, the legislature would alter the 
law and permit it under certain regula- 
tions, and what regulations they would 
adopt, remains to be seen. 


SUMMARY OF STATE LAWS. 





Showing Existing Situation if Ten Per Cent. Tax were Removed. 


Alabama.—Constitutional requirements are as fol- 
lows: 

§7. No bank shall be established except under a gen- 
eral banking law. 

§8. The generul assembly may enact a general bank- 
ing law, which law shall prescribe for the registry 
and countersigning by the governor of the state of all 
paper credit designed to be created as money; and 
ample collatera] security, convertible into specie, or 
the redemption of the same in gold or silver, shall be 
required, and such collateral security shall be under 
the controi of such officer or officers as may be pre- 
scribed by law. 

§o. All bills or notes issued as money, shall be, at 
all times, redeemable in gold or silver, and no law 
shal! be passed sanctioning directly or indirectly the 
suspension by any bank or banking company, of specie 
payment, 

§10. Holders of bank notes shall be entitled, in case 
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of insolvency, to preference of payment over all other 
creditors. 

No general bank law has been enacted under these 
provisions. Legislative prohibition exists upon cir- 
culating notes of all, not chartered as banking asso- 
ciations, 

Arizona Territory.—Banks incorporated under ter- 
ritorial laws are denied by congress the power of 
issuing circulation. 

Arkansas.—Constitution provides: ‘No act of the 
general assembly shall be passed authorizing the issue 
of bills, notes or other paper which may circulate as 
money.”’ 

California.—Constitution provides: ‘“ No corpora- 
tion, association or individual shall issue or put in 
circulation as money anything but the lawful money 
of the United States.” 

Colorado.—No constitutional prohibition upon state 
bank currency, but existing legislative prohibition. 
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CURRENT LEGAL DECISIONS. 


His department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchan’ 


he d=positor, and the bank student seeking advancement. Further information regarding any case publishe 
herein, will be furnished on application, 


GARNISHMENT OF CHECKDRAWER. 


Supreme Court of Rhode Island, June 20, 1892. 


NATIONAL PARK Bank v. Levy, eé ad, 


Nore.—In the present era of frequent business embarrassments and commercial failures, when 
there is not money enough in the hands of the debtor to go around and somebody must “‘ get 
left,”’ it often becomes a race between diligent creditors, each striving to *‘ get there” first; and 
frequently the law, with its hair-splitting discriminations, is called upon to decide the victor. The 
record in the case below discloses such a situation. 

The embarrassed firm who have created all the misery is Levy, Bros. & Co. of New York; the 
two creditors in the race are the National Park Kank and the Central National Bank of that city; 
the goal of full payment is a debt owing by Kimball Bros. of Providence to Levy Bros. of New 
York; and the determination of the controversy depends upon the title to, and legal effect of, a 
check, given by Kimball Bros. to Levy Bros. to pay the debt. 

To make plain. Kimball Bros, sent Levy Bros. their check on a Providence bank on May 11. 
Levy Bros. deposited the check with the Central National Bank of New York, with whom they 
kept an account,on May 12th, The Park Bank, creditor of Levy,garnished Kimball Bros.in Providence 
on May 13th, and payment of the check was thereupon stopped. Now, if this check was not to be 
regarded as a payment of the debt by Kimball to Levy, and not out in the hands of a holder for 
value to whom Kimball Bros. would be liable thereon, then Kimball Bros. would still be owing the 
original debt to Levy Bros., the garnishment would then hold good, and the National Park Bank 
would be successful in its capture of the fund. On the other hand, if the giving of the check con- 
stituted a payment of the debt, or if the check reposed 1n the hands of a holder for value, to whom 
Kimball Bros, would be liable thereon, then there would remain no debt by Kimball Bros. to Levy 
subject to garnishment, the garnishment by the Park Bank would be fruitless, and the Central, as 
owner of the check, would rejoice in full payment. 

This was the question submitted to the supreme court of Rhode Island for determination, and 
they find that title to the check had vested in the Central National Bank, and also that the giving 
of the check was, in itself, a satisfaction of the debt, so that, on either ground, at the time of gar- 
nishment, there remained no debt by Kimball Bros. subject to seizure, The Central bank, there- 
fore, is the victorious creditor, while the Park Bank must find consolation in ‘* dividends,” and has 
probably reflected upon the thought that if that garnishment could only have been served two days 
earlier, before the check was issued, it would have been successful. 

The practical benefit to bankers derived from reading a case like the present, 1s the familiarity 


it gives them with the points of law involved, and the quick proceedings to secure debts sometimes 
resorted to. 


1. Where the parties so agree, a check may be given 
and received in absolute discharge of a debt; and 
whether it was so given and received is a question of 
fact, to be determined from the evidence. 


2. Where the payee of a check deposits it in bank, 


charge Kimball! 
Motion denied. 
W. Smith, for plaintiff. 


Bros. as garnishees. 


Benjamin 


and, according to a custom assented to by him, it is 
credited on his bank-book as so much cash, the title to 
the check vests in the bank, and the drawer cannot be 
garnished as debtor of the payee in respect to the debt 
for which the check was given. 


Assumpsit by the National Park Bank 
against Levy Bros. & Co. Motion to 


James Tillinghast, for garnishees. 


TiLuinGuast, J. This case is before 
the court on the question of the charg- 
ing of Kimball, Bros. as garnishees 
therein. The facts in the case are sub- 
stantially as follows, namely: 
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FACTS STATED. 


The plaintiff, a creditor of said de- 
fendants, brought a suit against them 
at the October term, 1891, of this court, 
in which suit said Kimball Bros. were 
made garnishees. The service upon 
them was made on May 13, 1891. Two 
days previous thereto, to wit, on May 
11, 1891, said Kimball Bros., being in- 
debted to the defendants in the sum of 
$1,290.14, sent by mail to the said de- 
fendants, in New York, a check drawn 
by said Kimball Bros. on the Commer- 
cial National Bank of Providence, pay- 
able to the order of said defendants. 
This check was received by the defend- 
ants on May 12, 1891, and by them 
indorsed and deposited with the Central 
National Bank of New York, which gave 
credit to the defendants therefor. Said 
check was indorsed as follows: ‘* For 
deposit to the credit of Levy Bros. & 
Co.”” The Central National Bank, in 
accordance with the usual custom, sent 
said check to the Merchants’ National 
Bank of Providence, its correspondent, 
by which bank it was sent to the clear- 
ing house on May 13, 1891. Before said 
check had reached said Commercial 
National Bank, however, through the 
clearing-house, a copy of the writ in 
this case had been served on said Kim- 
ball Bros., the garnishees, and they had 
in consequence thereof countermanded 
the same, and ordered the said Com- 
mercial National Bank not to accept or 
pay said check on presentation. In ac- 
cordance with said order, the payment 
of said check was stopped, and it was not 
paid until June 13th, at which time the 
Central National Bank gave Kimball 
Bros. a bond of indemnity in consider- 
ation of said payment. At the time of 
the drawing of said check by said Kim- 
ball Bros., and thereafterwards, until it 
was paid as above stated, they had 
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standing to their credit in said Commer- 
cial National Bank a sum more than 
sufficient to pay the same. The de- 
fendants suspended payment on or 
about the 13th day of May, 189t. For 
some time previous thereto, said defend- 
ant firm was a customer of said Central 
National Bank, and kept a general ac- 
count therein. That in the course of 
the business dealings of said bank with 
said firm it was the custom of the bank, 
with the knowledge of said firm, to ac- 
cept as deposits from them all out-of- 
town checks offered by them to said 
bank, and payable to the order of, and 
indorsed by, said firm, who in turn re- 
ceived credit on the books of said bank 
for the amount of the checks so depos- 
ited, and said amounts were entered by 
said bank on the pass-book of said firm 
as so much cash deposited by said firm, 
who were permitted to draw against the 
amount so credited, and that in accord- 
ance with said custom the check in 
question was received and credited as 
cash by said bank on the 12th day of 
May, 1891. The affidavit of said gar- 
nishees sets forth that, at the time of 
the service upon them of a copy of the 
writ in this case, they had not in their 
hands or possession any of the personal 
estate of said Levy Bros. & Co. as the 
attorney, agent, factor, trustee or debt- 
or of the same. The _ interrogatories 
subsequently filed by the plaintiff elicited 
the other facts above set forth. 


ARGUMENT THAT GARNISHMENT WAS EF- 
FECTUAL, 


Upon this state of the facts, the plain- 
tiff contends that the garnishees are 
chargeable for the amount of $1,290.14, 
upon the grounds—irs#, that the mere 
delivery of a check is not a payment of 
a debt, and that, in order to make it 
operate as a payment, the check must 
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have been presented to, and accepted by 
the bank on which it is drawn; second, 
that a check does not operate as an as- 
signment of the fund against which it is 
drawn, unless it is drawn to cover a 
special and designated fund, and for the 
whole of that fund. The garnishees 
contend, upon the other hand, that they 
are entitled to be discharged, because at 
the time of the service of a copy of the 
writ upon them the defendants had no 
cause of action against them, and that 
the attaching creditor takes only such 
rights against the garnishees as the prin- 
cipal defendant had against them at that 
time; citing Perry v. Thornton, 7 R. I. 
15; Smith v. Millett, 11 R. 1. 528; Car- 
penter v. Gay, 12 R. I. 306; Waldron v. 
Wilcox, 13 R. I. 518; and Ordway v. 
Remington, 12 R. I. 319. It is further 
contended that, at the time of the ser- 
vice of a copy of the writ upon the gar- 
nishees, they were not indebted to the 
defendants, because two days prior 
thereto they had paid their debt by their 
negotiable cash check, which the de- 
fendants had accepted in payment, and 
passed off to the Central National Bank 
for full value; and hence that the gar- 
nishees were no longer the debtors of 
the defendants, but of the Central Na- 
tional Bank, the purchaser and holder 
of the check, and were liable to an ac- 
tion by that bank upon it; and, while it 
remained outstanding in the hands of 
that bank as its dona-fide holder for value, 
the garnishees’ debt to the defendants 
was atleast contingent upon its payment 
to such holder, and they are not, there- 
fore, subject to garnishment as the 
trustees of the defendants. 


EFFECT OF A CHECK AS PAYMENT. 


Mr. Morse, in his excellent treatise on 
Banks and Banking, (34 Ed. § 542,) re- 
garding the effect of acheck as payment, 
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states the rule as follows: ‘‘ The pre- 
sumption is that a check is only intend- 
ed as conditional payment, and if dis- 
honored, and the holder is not guilty of 
laches, causing loss to the drawer, the 
latter is liable upon the original cause 
or debt for which the check was given. 
By agreement a check may be taken as 
absolute payment, and the drawer will 
then be liable only as an indorser, and 
not on the original debt. And a check 
is always so far payment until dishon- 
ored that, after its delivery, the drawer 
cannot be garnished as debtor of the 
payee in respect to the debt for which 
the check is given;” citing Cromwell v. 
Lovett, 1 Hall, 64. The same author 
further says, in section 545, that ‘‘a 
check given by a debtor in settlement of 
an account is so far payment as to dis- 
charge the drawer, as trustee of the 
payee, service being made on him after 
giving the check, but before present- 
ment; the check is payment unless dis- 
honored.” To the same general effect 
see Getchell v. Chase, 124 Mass. 366; 
Wells v. Morrison, 91 Ind. 51; National 
Bank of America v. Indiana Banking Co., 
114 Ill. 483, 2 N. E. Rep. 401; Pearce 
v. Davis, 1 Moody & R. 365; Union Nat. 
Bank v. Oceana County Bank, 80 Ill, 212. 


WHEN TITLE TO DEPOSITED CHECK PASSES, 
BEFORE COLLECTION, 


While these authorities would seem to 
warrant us in holding that the garnish- 
ees in the case at bar are entitled to be 
discharged, yet we prefer to base our 
decision upon the ground that, at the 
time of the service of a copy of the writ 
upon them, they were not the debtors ot 
the defendants, but of the Central Na- 
tional Bank, the purchaser and holder of 
the check in qi'estion. The evidence 
shows that both the garnishees and the 
defendants treated and considered the 
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giving and receiving of said check as 
payment of the debt in question; and 
the law doubtless is that, where the par- 
ties so agree, a check may be given and 
received in absolute discharge of a debt; 
and that whether it was so given is a 
question of fact to be determined upon 
the evidence. Blair v. Wilson, 28 Grat. 
165; Springfield v. Green, 7 Baxt. 301. 
The affidavit of the garnishees clearly 
shows that they considered the check as 
payment, and the conduct of the de- 
fendants in passing off the check as cash 
also clearly shows that they so regarded 
it. Moreover, the check had passed be- 
yond the control of the defendants, and 
had become the absolute property, for 
value, of the holder thereof, and hence, 
no cause of action existed in favor of 
the defendants against the garnishees at 
the time of the service aforesaid. The 
transaction was equivalent to a discount 
by the bank of the negotiable paper of 
the defendants. Had said check been 


indorsed and turned over by the defend- 
ants for collection only, a different rule 
would obtain, and the question would 
then be simply whether, after the giving 
of a check and before its presentation to 


and acceptance by the drawee, the 
drawer could be held as garnishee of the 
payee. In sucha case, the indorsee is 
merely the agent of the payee for the 
purposes of collection, while the owner- 
ship of the check remains in the payee 
thereof. See Ayres v. Bank, 79 Mo. 421. 
The case of Bank v. Loyd, 25 Hun, roi, 
was very similar to the one before us, in 
so far as the question of title to the 
check is concerned. It was there held, 
‘‘that where a check due at the time is 
indorsed in blank and deposited by the 
payee upon general account in a bank 
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with which such payee keeps an account, 
and is, with the payee’s knowledge and 
without dissent on his part, credited in 
his bank book as so much cash, the title 
to such check vests in the bank, whose 
only recourse against the depositor lies 
in his obligation as indorser.” This case 
was subsequently affirmed by the court 
of appeals. See Bank v. Loyd, 90 N. Y. 
530. See, also, Barnard v. Graves, 16 
Pick, 41; Brooks v. Bigelow, 142 Mass. 
6,6 N. E. Rep. 766; Hoffman v. Bank, 
46 N. J. Law, 604; Bank v. Armstrong, 
39 Fed. Rep. 231. 

The cases cited by the plaintiff in sup- 
port of his contention are mainly to the 
effect that the mere delivery of a check 
is not a payment of a debt, and that the 
right of a depositor is a chose in action, 
and his check does not transfer the debt 
or give a lien upon it to a third person, 
without the assent of the depositary. 
See Strain v. Gourdin, 11 N. B. R. 156; 
Bank v. Millard, 10 Wall. 152; Cohen v. 
Hale, 3 Q. B. Div. 371, These cases are 
not analogous to the case at bar, in that 
the title to the checks therein considered 
remained in the original payees thereof, 
whereas, in this case, as we have already 
found, the title to the check had passed 
to a third party, for value, before service 
of the trustee process. But see remarks 
of Cocksurn, C. J., in the last-named 
case, as to the effect of stopping payment 
of the check as bearing upon their lia- 
bility. Having found, therefore, that 
the garnishees were not indebted to the 
defendants at the time of the service 
upon them as aforesaid, it becomes un- 
necessary to consider the other points 
taken by the counsel for the plaintiff. 
The garnishees are entitled to be dis- 
charged. 
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REVOCATION OF MISTAKEN CERTIFICATION. 


New York Supreme Court, General Term, Second Department, July 22, 1892. 


BrookLtyn Trust Company v. TOLER. 


NoTE.—In this case a check was certified for the drawer, to make it acceptable, and was then 
delivered by the drawer to the chairman of the Consolidated Exchange as a margin to secure one 
of its brokers upon certain railroad stock. The certification was a mistake, and the bank notified 
the exchange, tendered the amount of the loss for which it was pledged, and demanded its return. 
The exchange, however, held on to the check, and the question involved was whether its proceeds 
could be applied to subsequent losses, for which the drawer was indebted to other members. The 
court holds not; that the certification could be revoked, except to the extent that it was relied on 
before notice of the mistake. 

In view of this decision, it is important to note the distinction in New York between the effect of 
a mistaken CERTIFICATION and a’mistaken PAYMENT. In OppDIE v. NATIONAL City BANK, 45 N. Y. 
735, the doctrine is announced that payment of a check is a finality; that once paid, the amount 
cannot be recalled, although the payment was made by mistake, and the drawer had insufficient 
funds. In New York, therefore, a mistaken certification is revokable, except to the extent of the 
injury it causes, while a mistaken payment, on the other hand, is irrevocable in any event. Ac- 
cording to the Oddie case, it the chairman of the exchange had presented and been voluntarily 
paid the check, the bank's right to recover any portion would have been lost. True, the check 
involved was in fact paid, and the payment held not to affect the bank’s rights; but this payment 
was compulsory by reason of clearing house rules, and after notice to the holder that the bank’s 


certified obligation to pay was a mistake. 


1. A drawee by mistake certified a check drawn to 
the order of P.. chairman of a stock exchange, given 
as a margin to secure C. on certain stocks. P. depos- 
ited it with other moneys of the exchange, and the 
following day, before 10 a. m., the exchange was noti- 
fied of the mistake, the drawee demanding the check, 
and offering to pay any loss realized by C. Held, that 
the exchange could not hold the check to cover subse- 
quent losses of its drawer toits members. 

2. The subsequent payment of such check by the 
drawee through the clearing house, to comply with 
the rule requiring a certifying bank to pay the check, 
and settle all questions of validity with the parties to 
the paper, did not give the exchange any better title 
to the money than it had before; nor did it give claims 
for losses of its members against the drawer, in the 
hands of an assignee, any right to the avails of the 
check. 


Case submitted on agreed statement 

Action by the Brooklyn Trust Com- 
pany on a submitted case against Henry 
P. Toler to recover the proceeds of a 
certified check in the hands of the clerk 
of the court of Kings county. Defend- 
ant claims the same money as assignee 
of certain claims against the drawer of 
the check, in which attachments were 
duly issued and served upon the person 
in whose custody the avails of the check 


were before being paid to the clerk of 
the court. Judgment for plaintiff. 
Argued before Barnarv, P. J., and 
DykMan, J. 
Bergen & Dykman (William N. Dykman, 
of counsel,) for plaintiff. Royal S. Crane, 
for defendant. 


BARNARD, P. J. On the 21st of Octo- 
ber, 1891, the Brooklyn Trust Company 
certified a check to be good which was 
drawn by William B. Whitehouse on the 
trust company to the order of Augustus 
W. Peters, chairman. Peters was chair- 
man of the Consolidated Stock & Petro- 
leum Exchange. The check was given 
as a margin to secure I. M, Comsh upon 
certain railroad stock. The check was 
delivered by Whitehouse to Peters, and 
Peters deposited the check with other 
moneys of theexchange. The certificate 
was made by mistake,-and on the 22d of 
October, 1891, before 10 a. m., the ex- 
change had notice of the mistake. The 
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trust company demanded the check, and 
offered to pay the loss realized by Comsh. 
This was $1,568.75. On the same day 
Whitehouse suffered other losses to 
members of the board of the stock and 
petroleum exchange. The defendant 
represents these claims, other than 
Comsh, and, as such owner, demands 
the money, after Comsh is paid, of the 
exchange. 

The exchange cannot keep the money, 
except to answer the Comsh loss. The 
trust company gave immediate notice of 
the mistake, and, except so far as there 
was a change of circumstances which 
had occurred by reason of the mistaken 
certification, a revocation of the certifi- 
cate that the check was good could be 
made. Bank v. Wetherald, 36N.Y. 335. 
The payment of the check by the trust 





THE BANKING LAW JOURNAL. 


company through the clearance house, 
to comply with the rule that a certifying 
bank must pay the check and settle all 
questions of validity with the parties to 
the paper, did not give the exchange 
any better title to the money than it had 
before. The exchange had no title ex- 
cept as to the Comsh claim, and Toler, 
by his judgment against Whitehouse, 
got no title to the money, which neither 
the exchange nor Whitehouse owned. 
Only one of the claims merged, if Toler 
knew of the existence of the certified 
check when the stock order was execut- 
ed. He was neither a party nor a privy 
to the paper, and, so far as the case 
shows, had no better right than any of 
the general creditors of Whitehouse. 
There should be judgment, upon the 
submitted case, for the plaintiff. 
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NOTES OF CASES. 


Payment Under Threat of Attachment Not Made Under Duress. 


Flack v. National Bank of Commerce. 


A merchant was indebted to a bank on an 
unsecured note, not yet due. He was in embar- 
rassed circumstances, his property was liable to 
be attached by his creditors, and his deposit in 
bank garnished. The bank was naturally anx- 
ious to secure itself, and threatened to bring 
attachment proceedings against him (which it 
might lawfully do, if the facts justified, al- 
though the note was not yet due—2 Comp. 
Laws, Utah § 3308), unless he secured the note. 
This he refused to do, but instead he authorized 
the bank to appropriate sufficient of his deposit 
to pay the note. The bank did this, and subse- 
quently refused to pay his check on the deposit, 
which, deducting the note, was insufficient for 
the purpose, and the check went to protest. 

The depositor brought suit against the bank 
to recover damages for wrongful refusal to pay 
his check. A sympathetic jury gave him $750. 
The supreme court reverses the judgment. 

It says: ‘‘The foundation of the action is 
the alleged duress, and the plaintiff's right to 
maintain it depends entirely upon the question 
whether the payment of the note was volnntary 
or under coercion. If the payment of the note 


Supreme Court of Utah, August 4, 1892. 


was made under duress, and might have been 
recovered back by a direct action for that pur- 
pose, then it should be treated as not having 
been made at all, and the money should be 
treated as still on deposit in the defendant's 
bank, Ordinarily it is the duty of a bank to 
honor the checks of a depositor to the extent of 
his deposits, and for a refusal to do so an action 
may be maintained against the bank for any 
damage the customer may sustain by reason of 
such refusal. MARZETTI v. WILLIAMS, 1 Barn. 
& Adol. 415; Roiin v. Srewarr, 14 C. B. 595; 1 
Suth. Dam. 129. It will thus be seen that plain- 
iff's right to maintain this action depends wholly 
on the question as to whether or not the plain- 
tiff’s direction to defendant to appropriate his 
deposit to pay the note was made voluntarily 
or under duress, within the meaning of the 
law.” 

The ccnclusion reached is that the payment 


was ‘‘not a payment under duress, and cannot 
be recovered back by action; nor can such pay- 
ment be treated as not having been made, and 
the bank held liable in damages for not honor- 
ing a check drawn against the funds thus ap- 
propriated.” 


Liability of Surety on a Certificate of Deposit. 


Ballard v. Burton. 


Contracts of suretyship, by which the paper 
of merchants and other business men is made 
acceptable to creditors, are common in the com- 
mercial world, but it is very seldom that the 
underpinning of a bank, especially a national 
bank, is so shaky that it requires to have its 
obligations bolstered up by a responsible surety 
in order that they may remain out, and not be 
extinguished by payment. And yet this was 


Supreme Court of Vermont, June 3, 1892. 


the case with the First National Bank of, St. 
Albans, Vermont, one of the few unfortunates 
of the admirable national system, and the 
supreme court of the Green Mountain State has 
just been called upon to adjudge the obligation 
of a ‘‘surety” upon one of this bank’s certifi- 
cates of deposit, despite his ingenious argu- 
ments and attempts to escape from liability. 
The case, in brief, is this: 
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In January, 1884, there was a runon the First 
National Bank of St.Albans, which, at that time, 
was in factinsolvent. Joseph Ballard had money 
on deposit in the bank, represented by certifi- 
cate. He presented the certificate and demand- 
ed payment. There was a sufficient amount of 
money on hand to make the payment, but the 
officers of the bank desired to retain it, and 
asked Ballard to leave it. Ballard thereupon 
told them he would accept a new certificate 
signed by Oscar A. Burton; otherwise he wanted 
the money, Burton was a stockholder and di- 
rector in the bank, A new certificate was ac- 
cordingly issued to Ballard, signed by the 
bank’s officers, and on the back was signed “‘O. 
A. Burton, surety.” 

The cashier of the bank understood that Bal- 
lard was to forbear for a reasonable time the 
exercise of his right to draw the money, and 
Ballard did forbear until the bank closed its 
doors. No definite period of forbearance was 
agreed upon, but no question was made but 
that Ballard did forbear for a reasonable time. 

To Ballard’s suit against Burton, surety on 
the certificate, the latter’s main contention in 
bar of liability, was that there was no consider- 
ation to support his promise. The court how- 
ever holds that there was a sufficient consider- 


ation for Burton’s promise. 

‘* The request by the officers of the bank that 
the plaintiff leave the money, his reply, the giv- 
ing of a new certificate, the surrender of the old 
one, and the forbearance of the plaintiff admit 


of but one interpretation. The plaintiff, in 
consideration of a new certificate signed by the 
defendant, surrendered the old certificates, and 
agreed to and did forbear the exercise of a legal 
right to then draw his own and his sister's 
money. In view of the uncontroverted facts 
and circumstances in the case, any other con- 
struction of the contract would be meaningless.” 

In reply to Burton’s contention that his prom- 
ise was without consideration because ‘‘ no 
time of forbearance had been agreed upon,” the 
court says: 

‘* A promise to forbear and give further time 
for the payment of a debt, although no certain or 
definite time be named, if followed by an actual 
forbearance for a reasonable time, is a valid 
and sufficient consideration for a promise to pay 
the debt by a person other than the debtor.” 

The surety further sought to shield himself 

rom liability under the provision of the Revised 
Statutes (section 5242, relating to banks) that all 
payments of money after the commission of 
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an act of insolvency, or in contemplation there- 
of, with a view to prevent the application of the 
bank’s assets in the manner provided, or with a 
view to the preference of one creditor to another, 
except in payment of its circulating notes, shall 
be utterly null and void. He insisted that a 
payment by the bank at the time Ballard called 
for his money would have been void under this 
provision of the statute; that Ballard lost nothing 
by his agreement and forbearance; and that 
neither the bank, nor the surety, were benefitted 
thereby. To this, the court says: 

** Notwithstanding this statute and the insol- 
vency of the bank, the plaintiff waived a legal 
right in consideration of the defendant’s prom- 
ise. Before he agreed to forbear, the certifi- 
cates were not subject to any defense, and he 
could have negotiated them, and they would 
have been payable on presentation at the bank. 
By surrendering them, and taking a new certi- 
cate impaired by his agreement to forbear, he 
made his claim subject to a defense that would 
be likely to affect its negotiability and value. 
Had the plaintiff drawn his money, it is not 
certain that the receiver would have called for 
it, or that he would have recovered it by an 
action. A determination of the receiver's right 
to the money might necessitate a trial of doubt- 
ful issues of law and fact, The plaintiff had a 
right to draw, and to try and hold, the money. 
He waived this right in consideration of the 
defendant's promise. But for this promise he 
would have drawn his money January 14, 1884. 
The receiver was not appointed until some three 
months thereafter,during which time noone could 
have rightfully called on him for the money; 
and during this time, at least, he waived his 
right to have and enjoy his money. He may 
or may not have been damaged by waiving 
these rights. He waived them in consideration 
of the defendant’s promise, and that is suffi- 
cient.” And the court further points Out that 
consideration does not necessarily depend upon 
whether the thing promised results in a benefit 
to the promisee, or a detriment to the promisor. 
It is enough that something is promised, or the 
exercise of a present right is foreborne. 

The obligation of the surety is held by the 
court to be PRIMA FACIE that of a maker of the 
certificate, and a return of the certificate, 
properly indorsed, to the receiver (the bank 
being closed) was all that was required be- 
fore bringing suit. The plaintiff, Ballard, 
is given judgment for the amount of the 
certificate, with interest at the rate called for by 
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its terms—4 per cent.—up to the date of the 
writ, and 6 per cent. thereafter. 


Days of Crace In Maine 


Bartlett v. Leathers, Supreme Judicial Court of Maine, 
February 4, 1892. 


A note which, if the grace was omitted, would 
become due on Sunday, is not to be regarded as 
payable on Saturday before, so as to be, with 
grace added, due on Tuesday afterwards, 
but such note is due and payable on Wednesday 
after such Sunday. 

It is only when the last day of grace falls on 
Sunday that the time of a note is shortened by 
a day. 


Fraudulent Diversion of Accommoda- 
tion Signature. 


Breckenridge v. Lewis, Supreme Judicial Court of 
Maine. March 23, 1892. 


1. One who intrusts his signature to another 
for commercial use, that is, to have some busi- 
ness obligation written over it, becomes holden 


upon a negotiable promissory note fraudulently 
so written by the person so intrusted with it, 
and negotiated to an innocent holder. 

2. An accommodation indorser of such note, 
without notice of its infirmity, who takes it up 
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at maturity in discharge of his own debt to the 
holder, or in consideration of his own note given 
therefor, may recover the contents thereof from 
the maker. 

3. An innocent holder, in such case, is one 
who has received the note before maturity for 
value, and without actual knowledge of its. 
fraudulent inception, 


Sunday Contracts in Maine. 


First Nat. Bank of Bar Harbor v. Kingsley ef a/. Su- 
preme Court of Maine. Dec. 14, 1891. 

The following, respecting Sunday contracts 
and indorsements, and their effect upon the 
remedy, has been decided by the supreme court 
of Maine. 

1. A contract made on Sunday, where the 
transaction of such business is prohibited, is an 
illegal contract, and void between the parties. 

2. The indorsement of a promissory note is 
an act within the statute prohibiting secular 
business on the Sabbath, 

3. Before a party can defend an action based. 
on contract, on the ground that it is a Sunday 
contract, he must make restoration of whatever 
consideration he may have received under such 
contract, 

4. The court will take judicial notice of the 
computation of time, and upon what day of the 
week a certain day of the month falls, or that a 
certain day of the month falls upon Sunday. 
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STATE AND NATIONAL BANK NOTES. 


Address of Michael D. Harter (14th and 15th Ohio Congressional Districts) before the American Bankers’ Asso- 
ciation 1n Convention at San Francisco, September 8, 1892. 


Mr. Chairman and Gentlemen: 


It is with ple.sure that I have ac- 


cepted your invitation to speak to 
you upon the important, yes, vital ques- 
tion of the currency, knowing that I 
shall address exper , thoughtful men, 
who will appreciate the gravity of the 
situation and be able to weigh carefully 
and accurately the propositions present- 
ed ana the grounds upon which I shall 


support them. The views which I hold 


are ultra conservative in reality while 
progressive in the best sense because they 
proceed on safe lines and are, there- 
fore, in harmony with the science and 
theory of banking, and measured by all 
human experience will prove safe as 


well as efficient. 

Few men of intelligence are the ene- 
mies of properly conducted banks, and 
personally I put a very high estimate 
upon their importance as a factor in 
human progress, so much so that if 
asked to name the three agencies which 
havedone most to develop the civilization 
of the world, I should place the church 
first, the school next and the bank third, 
and if the way was perfectly cleartomain- 
tain the present national banking system 
as our sole source of paper money sup- 
ply I am not certain but I should favor 
it if it promised to furnish an ample 
currency and to bring with it the cure 
which must be found for the silver craze 
and the fiat-money heresy. As it is, I 
consider no plan for the efficient, safe 
and orderly re-arrangement of onr cur- 
rency complete which omits provision 
for the perpetuation and development 
of the national system. 


THE COINAGE SITUATION. 


That our coinage situation 1s compli- 
cated, uncertain and promising evil, 
early and serious in its character, I need 
hardly say. With a current demand for 
silver dollars, which cannot keep in cir- 
culation more than $57,000,000 to $67,- 
000,000, we already have coined and in 
bullion $500,896,505 which has cost the 
people $80, 490,680 more than it is worth 
in the market, even with the United 
States asteady buyer of practically all 
that is produced and not used in the arts. 
If the United States were to cease to buy 
and begin to relieve itself of a part of 
this fearful load—for all of which itis in 
debt, too—it 1s likely the price would 
fall enough to make the loss of the 
people, under the Bland and 1890 bills, 
at least $150,000,000. Notwithstanding 
we are in the rapids and in danger of 
being dashed over the cataract and 
brought to financial disgrace and com- 
mercial dismay, we still find a subdued 
but dangerous and threatening demand 
for free coinage. It would put us at 
once upon the financial level of Mexico 
and India, bring our dollar down from 
100 cents Or par to the market value, 
which would probably not then be over 
50 cents on the nominal dollar; drive out 
all our gold and take away from the 
silver-producer his market for bullion, 
as of course there would be no more de- 
mand for silver coinage after it reaches 
the basis of its market instead of its 
present fictitious mint value. I say that 
the demand for silver bullion would 
under free coinage cease, for the self- 
evident reason that we now have actual- 
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ty in coined silver dollars $331,492,007 
more than we can circulate. A more 
emphatic illustration of killing the goose 
which lays the golden egg never oc- 
curred than would result for the silver- 
kings and bonanza-miners should actual 
free coinage follow their present insane 
but energetic efforts. Along would come 
such disaster to all other industries as 
would paralize trade and obstruct com- 
merce, and, therefore, wholesome and 
just as would be the lesson to the selfish 
and greedy producers of silver bullion, 
it must be warded off at any cost and 
effort, the nation preserved from dis- 
grace, and its people from bankruptcy 
and distress. We must stop the monthly 
purchases of silver bullion, but, unfor- 
tunately, here we meet the opposition, 
honest and bitter even if it is mistaken 
and ill-advised, of those who demand 
that the currency, already perhaps too 
redundant for either their or the general 
good, shall be increased. When you turn 
from this dangerous and unhappy out- 
look you are met with the twin heresy of 
fiat money and the demand that the 
United States print greenbacks without 
limit, and the various shapes this craze 
takes are only to be counted by the 
number of platforms which honest but 
ill-advised, earnest but unwise men 
make. It is clear of course to all of you, 
so clear as to save further demonstra- 
tion, that the coinage of silver should 
stop and that the increase of govern- 
ment paper should cease and that the 
most wholesome legislation we could 
have to-day would be a constitutional 
amendment absolutely prohibiting the 
further issue by the United States of 
paper promises to pay, intended to cir- 
culate as money. 


THE ISSUE OF LEGAL-TENDER NOTES A 
COLOSSAL MISTAKE, 


That the original issue of legal-tender 
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paper money was a most stupendous 
mistake, all competent students, all con- 
servative, practical thinkers will now 
admit. They entailed upon the nation 
collectively and individually tremendous 
loss during the war, aggregating at 
least $800,000,000 for the nation, and 
perhaps, directly and indirectly, $2,000,- 
000,000 more upon the individual citizen. 
Added to this we owe nearly every 
crazy, wild-eyed financial theory ad- 
vanced and cherished since the war to 
the idea that we can and should look to 
the government to provide us with our 
supply of money, whether of coin or of 
paper. Atall times, among every people, 
and everywhere this idea has been fatally 
injurious, and as you know illustrations 
‘of national disaster resulting from the 
issues of government paper are almost 
as numerous as the nations themselves, 
Our present deplorable condition in con- 
nection with silver, which we shall not 
emerge from for many years nor without 
losses aggregating possibly $200,000, 000 
or even more, even if we escape the 
added losses and overwhelming disaster 
of a silver basis, is justly chargeable and 
easily traced to the issue of paper notes 
or certificates designed to circulate as 
money, for if we had paid for silver bul- 
lion purchases with silver dollars, after 
$60,000,000 to $67,000,000 had been 
paid out, there would have been neither 
demand or market for them, and silver 
bullion purchases would have come to a 
natural end, and to-day we would not 
be loaded up with a vast store of prac- 
tically worthless metal for which we 
have not sufficient storage, and for 
which there is no market either on the 
earth, nor above or beneath it Add our 
probable losses on silver, fairly charge- 
able as they are to the government issues 
of paper, and we can justly claim that 
$3,000,000,000 will not fully cover the 
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losses to the American people flowing 
from this source since 1860. 

Not only, therefore, should the pur- 
chase of silver stop at once and forever, 
but patriotic citizenship and intelligent 
statesmanship must never rest content 
until the principle is established that it 
is no part of the business of government 
to supply its citizens with credit money 
and that its duty to them is fulfilled 
when it, by its stamp, settles and certi- 
fies the weight and fineness of the coin 
issued from its mints, letting commerce 
and industry fix its market value. Of 
course there should be some legal-tender 
coin issued but this question need not 
disturb us astosilver, for measured by our 
consumption of silver legal-tender dol- 
lars under free coinage from 1792 to 
the act of demonetization in 1873, we 
now have, either in coin or silver bullion, 
enough to supply our needs for some- 
thing over 5,000 years and perhaps 10,- 


000 years, as silver is among all enlight- 
ened people passing out of use more and 
more as a money of account. 


THE ONLY LEGITIMATE SOURCES OF PAPER 
MONEY SUPPLY. 


Wholesome, necessary, yes, vital as it 
is that the people should be taught to 
depend upon other sources of supply for 
current money, no very intelligent steps 
in that direction have been taken, and 
axiomatic as it really is, it seems almost 
like declaring a new law or announcing 
the discovery of a planet to make the 
almost self-evident proposition that the 
best money possible is that issued by 
banks, redeemable in gold coin or its 
equivalent on demand, and _ secured 
mainly by interest-bearing bonds of es- 
tablished market value. Such a money 
is not only the best possible but it is the 
most flexible and is supplied with the 
least waste. The locking up of vast 
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sums in coin and bullion means loss of 
interest, misuse of productive values, 
and unnecessarily adds to the expenses 
of trade and commerce. As at present 
situated the national banking system 
totters to its fall, and with all due defer- 
ence to and proper regard for my hon- 
orable and excellent friend, the present 
able and patriotic Secretary of the Treas- 
ury, his plan for continuing the note 
circulation of the banks does not com- 
mend itself to the judgment of the 
thoughtful or promise any measure of 
success. In the first place, no Con- 
gress will consent to the extension of 
the government debt at 2 per cent. in 
order to provide a basis for circulating 
notes, and in the second place, if it were 
done the profit to the banks on circula- 
tion would not warrant them in making 
that a feature in their business. His 
plan, therefore, gives no assurance 
whatever that we would have any proper 
supply of bank notes and must, there- 
fore, be considered as wholly impracti- 
cable and capable of resulting in no 
good as a measure of relief. 


A SAFE AND SUFFICIENT LAW, 


I venture here to present to you to- 
day the details of a bill which, if it be- 
comes a law, is absolutely open to no 
successful criticism, and which would 
place the national banking system upon 
a basis where it could go on forever and 
which would require few alterationsand 
changes for a century to come. I have 
no inclination here, nor have you the 
time to go into this matter in any greater 
detail than is presented in the bill which 
I read, but I will simply say that, as 
presented, it answers every intelligent or 
expert criticism which has been made 
upon it since it was first put forward in 
cruder shape in the ‘‘Forum” of October, 
1891. Loss to the note-holder or the 
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government under it would be imposs- 
ible. Not only is it true, too, that if 
the system proposed had been in use 
from February 25, 1863, when the ori- 
ginal national banking law was passed, 
it would in spite of war, panics and de- 
falcations, have proven on the whole 
even better than the existing law; but 
the effect upon the management and 
standing of railway investments in the 
United States, the second interest in 
importance in the country, coming next 
to agriculture itself, would have been 
most wholesome and _ salutary. 
ever, here 


How- 
is the bill itself, and we 
may safely consider it a sure panacea 
and a safe remedy for the ills which 
now beset and most seriously threaten 
the continued existence of the national 
banking system as well as the welfare 
and prosperity of the general financial 
interests of the country: 


A BILL 


To provide for the issue of circulating notes of 
national banking associations upon securities 
other than United States bonds, and for the 
taxation of the circulating notes of National 
and State banks, and for other purposes. 


Be it Enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That the United States 
shall not hereafter guarantee the payment of 
circulating notes issued by any banking asso- 
ciation. 

Sec, 2, That there shall be no limit to the 
amount of circulating notes which any national 
banking association may issue, except that such 
notes shall at no time exceed ninety percentum 
of the par value of the bonds deposited to secure 
the same by such association. 

Sec. 3. That every national banking associa- 
tion, after the same has been fully organized, 
may at all times have on hand, in the custody of 
the Comptroller of the Currency, such amount 
of its circulating notes ready for issue upon the 
deposit of the securities, as hereinafter pro- 
vided, with the Treasurer of the United States, 
as shall not at any time exceed the par value of 
its paid-up capital stock. 

Sec. 4. That no state bank, state banking as- 
sociation, or banker expressly authorized under 
State statute to issue circulating notes shall pay 
any Federal or United States tax upon such 
notes, but every national banking association 
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shall pay a tax upon the circulating notes issued 
by it and in circulation at the rate of one-fifth 
of one per centum per annum upon the average 
amount of the same, not exceeding ninety per 
centum ot the capital stock actually paid up in 
cash; one per centum per annum upon the 
average amount of such notes in excess of 
ninety per centum and not exceeding 180 per 
centum ot said capital, and ten per centum upon 
the average amount of such notes in excess of 
180 per centum of said capital. Such taxes 
shall be payable semi-annually, and shall be 
collected by the Internal Revenue Collectors of 
the United States. 

Sec. 5. That in addition to the United States 
bonds now required by law to be deposited with 
the Treasurer of the United States to secure the 
circulating notes of national banking associa- 
tions, the Comptroller of the Currency is hereby 
authorized and required to accept registered 
bonds issued by any railroad corporation or city 
in the United States, and deposit the same with 
the Treasurer of the United States in behalf of 
any suchassociation as security for its circulating 
notes, subject to the following restrictions: 

Ist. The principal and interest of all such 
bonds shall, in expressed terms, be payable in 
gold coin of the United States. 

2d. All such bonds must have been continu- 
ously listed upon some regular stock exchange, 
located in a city of the United States having a 
population of not less than 500,000, for at least 
five years. 

34. No bond shall be accepted upon which 
payment of interest has at any time been in de- 
fault, or which at any time within three years 
prior to the date of its offer for acceptance has 
sold publicly upon any stock exchange where it 
was listed for less than 105 cents on the dollar 
of its face value. 

4th. No bond shall be accepted if the total tax 
levy of the city issuing it exceeds two per centum 
per annum, 

5th. No railroad bond, not regularly secured 
by mortgage upon the road-bed and track, shall 
be accepted. 

6th. No association shall be permitted to have 
more than twenty per centum of its bonds on 
deposit of the issue of any one railroad corpor- 
ation or city. 

7th. Whenever any class of bonds on deposit 
has been publicly sold below par for a period of 
thirty days upon any stock exchange where 
listed, the Comptroller shall require a bond to 
be substituted which will in all respects meet 
the requirements of this act. 

8th. Whenever any railroad corporation which 
was paying dividends upon its stock when its 
bonds were accepted by the Comptroller ceases 
to pay dividends, the substitution of other and 
proper bonds shall be required. 

Sec. 6. That the Comptroller, with the consent 
of the Secretary of the Treasury, shall have the 
right to reject any class of bonds he sees fit, and 
to require proper substitution for any already 
on deposit considered undesirable by him. 

Sec. 7. That no association shall hereafter be 
required to keep on deposit with the Treasurer 
of the United States any further security or fund 
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for the payment of its circulating notes than 
those provided for and required by this act. 

Sec. 8. That any president, vice-president, 
manager, secretary, treasurer, or other officer of 
any inter state railroad who shall knowingly 
issue, or cause to be issued, any false statement 
of the earnings, expenses or condition of the 
road he is officially connected with, shall be 
subject to indictment and trial in any court of 
the United States, and if found guilty shall be 
imprisoned at hard labor not less than ten nor 
more than twenty years, and be subject toa fine 
in addition of not more than $100,000. 

Sec. 9. That for the further protection of the 
holders of circulating notes, the United States 
shall have a first lien upon the assets of each 
association for the payment of its notes, in ad- 
dition to the bonds deposited with the Treasurer 
of the United States as security. 

Sec. 10. Thata fund of one million dollars 
shall be created out of the taxes collected under 
this act from national banking associations and 
shall be maintained from the same source, and 
if the proceeds of the bonds deposited to secure 
the circulating notes of any association and the 
first lien upon its assets together are insufficient 
to redeem the outstanding notes of the associa- 
tion, then the deficiency shall be made good 
from this fund. 

Sec. 11. That the circulating notes of banking 
associations shall cease to be a legal tender in 
payment of any obligations due and payable to 
the United States. 

Sec. 12. That all present law in conflict or in- 
consistent with the provisions of this act shall 
be, and hereby is, repealed. 


That this bill might be further im- 
proved by allowing each bank to issue 
notes up to the par value of its United 
States bonds—which would instantly 
and safely increase our currency supply 
some $18,000,coo—and by cancelling 
that part of the present law which makes 
the notes of every national bank a legal 
tender in payment of debts due other 
national banks (thus making the na- 
tional bank currency more flexible), I 
consider reasonable and_ probable, 
though I have not included these feat- 
ures in the bill as read. The fact that 
this proposed change would turn the 
present unprofitable item of circulation 
into one of merited gain to every na- 
tional bank, rendering bank stock in- 
vestments more profitable and popular 
cannot be objected to, as every national 
bank would become more useful to the 
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community at large, and the privilege 
of circulation would in no way be con- 
fined to one kind of banks or be exclu- 
sive or objectionable from any rational 
point of view. 


STATE BANK NOTES. 


You will observe taat Section 4 of this 
bill provides for the repeal of the pres- 


ent unreasonable, unconstitutional, op- 
pressive and prohibitory tax upon state 
bank circulation, and to this feature and 
to the consequences which would follow 
its adoption I shall devote the balance 
of your time which I shall occupy to- 
day. I assume in starting into this 
subject that the right of every state in 
the Union to authorize its banks to issue 
notes intended to circulate as money is 
one which each state has reserved to it- 
self, and that the general government 
has no right whatever to interfere with 
it except to tax such circulating notes 
for the purpose of bringing needed rev- 
enue into its coffers. The present tax 
on state bank notes is in no sense sucha 
tax, and while sustained as a war meas- 
ure and for reasons perfectly familiar to 
all here, it is clear that now, in atime of 
profound peace, the repeal of this feature 
of the existing laws would be just and 
proper, and I think it at least equally 
clear, plain and certain, that the law 
which, as you know, taxes state bank 
circulation ten per cent. every time it is 
paid out, cannot be enforced and would 
not in 1892 be upheld by the supreme 
court of the United States as now con- 
stituted. I make this remark in view 
of the broad, liberal, constitutional and 
able decision recently rendered in the 
Virginia debt cases. It is, therefore, 
noi a matter of choice or of legislation 
but a case of constitutional right, and 
whether you will or not, the time is 
close at hand when the exclusion of 
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state bank notes from circulation will be 
atanend. We may, therefore, examine 


with profit the results likely to follow 
from the removal of this prohibitory tax, 
entirely indifferent as to whether its re- 
moval dates from an act of congress ora 


decision of the supreme court 

I take the ground that the consequen- 
ces will be most wholesome and that 
with this right restored to the people of 
the States we shall have not only a cur- 
rency absolutely secure in character, 
but one that will always be ample and 
peculiarly serviceable because far more 
flexible in character than any we have 
had in recent years. It will be abso- 
lutely free from the taint of wildcatism, 
and with the two banking systems (state 
and national) in wholesome competition 
with each other, the public will be better 
served than it has ever been before. As 
the supply or volume of money nnder 
this bill will always be within the easy 
control of the people, we shall see die 
out and pass away forever the free- 
coinage craze, the greenback madness, 
and practically every other financial 
heresy. I say, without fear of success- 
ful contradiction, that with money like 
our present gold and silver currency, 
our legal tender United States notes and 
our national bank notes in general circu- 
lation, that no state bank notes of inferior 
quality or deficient value will ever again 
be able either to secure or retain circu- 
lation. I state the foregoing as a prop- 
osition which needs no long argument 
inasmuch as it is self-evident to any 
mind familiar with the theory and prac- 
tice of banking, and is as unassailable as 
the proposition that two and two make 
four, or that the whole is equal to the 
sum of all its parts. Those who have 
not considered the subject carefully, can 
well afford to accept this most positive 
statement when I add, that it now has 
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the unhesitating support not only of all 
those bankers who have really studied 
the matter, but that it meets the unqual- 
ified approval of the ‘‘ Commercial and 
Financial Chronicle” and of the ‘‘ New 
York Journal of Commerce”; the first, 
the most conservative and competent 
authority in the world, and the second, 
the most thoughtful among all the great 
trade journals in the United States. 


OBJECTIONS CONSIDERED, 


While I have made the sweeping 
statement that under this bill none but 
safe, sound, useful, meritorious notes 
would obtain circulation, and while I 
have made it with no more hesitation 
than I would accept a gold dollar for 
100 cents, I deem it reasonable, in fact 
eminently proper, to set out all the ob- 
jections made to it. These have been 
drawn by diligent correspondence from 
some of the most prominent bankers and 
journals in the country who have criti- 
cised and found fault with it and who 
have not hesitated to express some fear 
of the consequences which would follow 
the introduction of state bank notes into 
the currency of the country. I do not 
mention names, for it is only a question 
of time and experience with the system 
when such views will change, and when 
this opposition in the light of ascertained 
facts will come to be considered as hasty 
and mistaken. Suffice it to state the 
objections and the most self-evident 
answers, The first objection is that 
these notes will be poorly secured and 
will subject the holders to loss, and that 
we will be flooded with a kind of money 
known before the war as wild-cat, red- 
dog, and stump-tail, in derision and on 
account of its inferior quality. The ob- 
vious answer to this would be that no 
state now would authorize the issue of 
notes secured in an inferior manner. 
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However. a more conclusive answer 
would be that a* poorly secured note 
would now get no circulation. It would 
have to be quite as good and subject to 
as prompt and perfect redemption as a 
national bank note to circulate at all. 

Conditions have changed since 1856-7 
and 8, and with express companies, 
railway and business facilities, the pre- 
sentation and redemption of notes would 
be instant, and if we suppose the notes 
of any bank to fall below par, their sort- 
ing out for profit and return for re- 
demption through a multitude of agen- 
cies would be prompt, automatic and 
certain, With state bank systems, 
alongside and with the national system 
also fora rival, it is certain that the 
system adopted by each state would be 
a safe and approved model, and the 
constant effort to surpass in excellence 
would prove most wholesome for the 
banks themselves, and most serviceable 
It is objected, too, that 


to the public. 
notes, not current in a state, would find 
their way there from the state issuing 


them. Practically, this would never 
happen, fora note to have any local 
circulation whatever would have to be 
promptly redeemable at home and could 
not‘circulate anywhere unless promptly 
exchangeable in every locality where 
used for other current money and at a 
parity with coin. The carrying, there- 
fore, of money by travelers from places 
where it was current to places where it 
was not current, would be as improbable 
as unnecessary. 

Objection three is that rates of domes- 
tic exchange would advance. Itis quite 
clear that this would not be so, for as 
these notes to have local circulation 
would have to have the same local value 
as all other forms of current money, 
the price of exchange for remittance at 
such points would be precisely the same 
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as if drafts purchased for such purpose 
were paid for in any one of the forms of 
money now in use. 

Objection four is made to the danger of 
counterfeiting, and this objection is based 
upon the fact that thirty-five and even 
thirty years ago counterteiting was very 
common. This was due to the inferior 
quality of engraving. This has so im- 
proved that the objection on this score 
would certainly not be greater than at- 
taches to legal tender 
issues or . that which 
national bank notes now; indeed the 
greater variety of notes would invite 


government 


attaches to 


and produce more scrutiny and 
sult in prompter detection than now. 
Every bank, too, would be interested in 
getting the best quality of engraving, 
for a poorly executed note would have 
no chance whatever of getting into cir- 
culation, so that there would be really 
automatic safeguards against counter- 
feiting. Our silver dollar presents the 
strongest temptation to the American and 
foreign 
world and unfortunately one which is 
subject to very few risks. The govern- 
ment, to its shame it seems to me, is 
putting only 64 cents’ worth of silver 
into its standard dollar, and a perfect. 
imitation in material and in workman- 
ship can be made by any competent die 
sinker anywhere at the tremendous and 
tempting net profit of 32 cents on every 
spurious coin so uttered. Compare with 
this open invitation to the counterfeiters 
of the whole earth, the difficulties, and 
the dangers attending bank note coun- 
terfeiting of notes engraved by one of 
our leading bank note companies and 
you will see how small an objection 
this becomes. If, too, you will com- 
pare the mechanical execution, the paper 
and engraving used in the bank notes of 
England, Germany and France with the 


re- 


counterfetter ever known in the 
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same elements in the bank note issued 
here, the danger of counterfeiting will 
disappear. 

Objection five is that local banks would 
be subject to the vagaries of state legis- 
lation controlled by over forty different 
sets of law makers, many of them igno- 
rant and goaded to reckless and loose 
legislation by an impatiert local demand 
for more money. Suppose this is true, 
what would result? Automatic correc- 
tion surely, for the notes so issued would 
have no standing, could not either se- 
cure or retain circulation, and the banks 
themselves would soon ask for the neces- 
sary improvement of state iaw. You 
must remember constantly that none of 
these notes would be legal! tender in any 
state and their sole chance for securing 
credit and circulation would be through 
actual merit. Let us suppose a case. 
Say that Mississippi should pass a law 
authorizing banks to issue money inad- 
equately secured. It could not even 
get a circulation in the town in which it 
was issued, for it would be constantly 
returned to the bank for redemption. 
It follows surely that it would not circu- 
late or be accepted anywhereelse Such 
a law, when passed in these days of 
telegraph, of daily and weekly papers, 
and of general and widely diffused finan- 
cial information and intelligence, would 
be condemned and every note issued 
refused. It is true 
that a generation ago, when we had 
little gold and less silver, no govern- 
ment legal terder notes and no national 
bank notes, when railroads were very 
few and extremely far between, when 
express offices were almost unknown, 
telegraph facilities practically unused, 
country roads far worse even than now, 
it was possible to secure an uncertain 
and limited circulation for inferior paper 
money issued by local banks, but such a 


under it would be 
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thing would be utterly impossible now, 
and it would cost the banks to keep such 
money out at least one hundred dollars 
where it would make them one dollar of 
profit. It is no more to be dreaded 
than the return to the flint, the seams- 
tress’ needle, the grain cradle, the canal 
boat, the stage coach, or the wagon 
freighters of the past. When we drop 
the sleeping car, the sewing machine, 
the telephone, the electric light, the 
typewriter, and return in these matters 
to the primitive ways of generations now 
in the grave, then we will be ready for, 
and there will be real danger of our ac- 
cepting any non-legal tender of any less 
current value than gold or silver. If 
states could make bank notes a legal 
tender, I grant there might be some force 
in the objections urged, but they can 
hardly be pressed very strongly by in- 
telligent men under present conditions. 
Those who object to the exercise by the 
states of their undoubted constitutional 
right of authorizing and exercising sole 
control over bank notes issued by and 
under their authority overlook the fact 
that as a rule, indeed almost without 
exception, all the banks operating in the 
United States under state charters are 
of extremely high average grade, in this 
respect comparing most favorably, both 
locally and generally, with national 
banks. One fact will make this clear. 
Their aggregate capital on June 3oth, 
1891, was $208,564,841 and they had the 
large surplus profits employed in their 
business of $60,006,623. 


ADDITIONAL EVIDENCE IN FAVOR OF STATE 
BANK NOTES. 


Understand that state banks now use 
and enjoy a credit, in the shape of de- 
posits, of asum vastly in excess of the 
new form of credit they would use 
through notes in circulation and that 
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last form of credit without specifically 
and fully securing their new line of 
creditors to their entire satisfaction, and 
it becomes very plain that any objection 
on general grounds must prove untena- 
ble. Right here permit me to add that 
the notes of none of the great banks of 
the world, except those of the Bank of 
England, are secured in a manner half 
so satisfactory as would be those of our 
state banks, and you see upon what an 
unsubstantial practical foundation ob- 
jections to state bank notes must stand, 

Among bank notes in the world those 
of Canada deservedly stand high, and 
because of the great flexibility in volume, 
Canadian bank circulation is a model, 
for it promptly enlarges and contracts 
in response to the demands of trade as 
much as 20 to 25 percent., and of course 
to the enormous advantage of Canadian 
business interests. Our state bank notes 
would be as well secured at least as 
those of Canada and would have the 
same element of elasticity, as they would 
not have the semi-legal tender quality 
now enjoyed by national banks (between 
banks), an advantage to the country 
in the moving of crops and at all times 
of special need, which it would be hard 
to over-estimate. 

There would also be in state bank cir- 
culation a positive, distinct gain to the 
communities in which it would be issued. 
I refer to the fact that circulation would 
incline to be local rather than general. This 
is precisely the feature which the West 
and the South needs and there is no 
question but that out of this would come 
advantages to the new and growing sec- 
tions of our country and to those in 
which capital is least abundant, which 
cannot be given them by any volume of 
minted coin or any quantity of legal 
tender notes, because of the tendency of 
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both to flow away from such regions and to 
the great money centres. 

I want to say also that it is not a mark 
of superior intelligence to criticise the 
ability of the states to provide them- 
selves with suitable banking systems 
with so much wholesome rivalry to guide 
them, together with the patent fact al- 
ways before them that they cannot in 
any way known to man secure even 'ocal 
circulation without combining excel- 
lence, security, convenience and econ- 
omy. 


FURTHER FACTS, 


For the benefit of those who have 
reached such erroneous conclusions, 
lead to them by a lack of historical or 
financial research attended with less 
than the amount of reflection required 
upon such important matters, I would 
simply recite a few more facts which 
ought to be familiar to those who speak 
or write upon this question. The proper 
securing of bank note circulation may 
be called an American discovery, a state 
idea if you will, and first appears in the 
legislation of the state of New York in 
1838, and was the model which was imi- 
tated and added to in the English bank 
act of 1844. Nearly all of the states in 
1862 had excellent banking systems and 
it is incredible to suppose that with 
thirty years of wonderful advance in 
financial methods, information and fa- 
cilities they would be found deficient in 
capacity now, particularly as one of 
them (Louisiana) had as early as 1860 
perhaps the most perfect banking sys- 
tem then existing in the world. No 
better illustration of what a ‘‘bogy” 
some people have made up of state bank 
notes can be produced than the actual 
condition of banking in the state of 
Mississippi, where almost all banking 
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institutions are state banks. If any state 
in the Union would be apt to have infe- 
rior, wild-cat, red-dog, stump-tail insti- 
tutions in 1892, that state is clearly our 
repudiating sister of ante-bellum days. 
But see what a splendid showing she 
makes. Her banks have a paid-in capi- 
tal of $4,622,000 and a surplus of $1,260, - 
ooo, which is more than twenty five per 
cent. upon the capital. Surely those 
who feel cold shivers run down their 
backs at the spectre of inferior bank 
notes in circulation (failing to remember 
that no poorly secured note could get 
into or remain in circulation under pres- 
ent business conditions) ought to take 
courage and smile again, and it should 
make such prophets of evil suspect that 
possibly a little more study, tempered 
by considerable careful reflection, would 
make them wiser leaders of public opin- 
ion on the general subject of bank note 
issues. It is surprising, too, that all do 


not recognize the fact that the present 
national banking system is only a modi- 
fication of the several state bank sys- 
tems, including that of my own great 


state of Ohio. The celebrated Suffolk 
System, relating to the redemption of 
bank notes, and which has never been 
improved upon, was a Massachusetts 
idea, and unless the clause which makes 
the notes of one national bank a legal 
tender to other national banks is re- 
pealed, it is far more than a problem 
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whether or not the circulation of state 
banks will not be more flexible and dis- 
tinctly more valuable than those of na- 
tional banks. 


CONCLUSION, 


Fortunately, however, it is possible and 
it is clearly very desirable to have the 
two systems go on side by side in whole- 
some, vigorous rivalry in the service of 
the public. Give each a fair field and 
no favor and the end will work itself out 
safely and profitably for the country. 
Between them they will supply all sec- 
tions of the land with ample banking 
facilities and we shall have no more 
clamor from those who cry out for free 
coinage, fiat money and sub-treasury 
schemes, which we all must agree would 
bring down ruin and destruction upon 
the very men who ask for their adoption. 

I consider myself peculiarly fortunate 
in being permitted to address so able 
and experienced a body, and only re- 
gret that time prevents me from more 
fully discussing the question by taking 
up some other phases of it. I have, 
however, presented its vital elements 
and confess the subject has so deep an 
interest for me and for all thoughtful, 
studious, conservative men in either 
political or business life as to make me 
close my address with regret while I 
thank you for your close and courteous 
attention, 
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pais department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 


eral interest, and ex 


ct prompt and careful consideration thereof, without charge. The names and places 


of those submitting inquiries are published, unless special request is made to the contrary. 


Effect of Columbus Holidays upon Maturity of Paper in New York. 


THE First NATIONAL BANK OF PLATTSBURGH, } 
PLATTsBURGH, N. Y., September 21, 1892. J 


Edttor Banking Law Journat: 
fo od 


Dear S1rR:—Please answer the following ques- 
tions in your issue of October Ist., viz.: 

1. Are October 12th and 21st both legal holi- 
days in this state? 

2. If so, when should paper be protested dated 
PRIOR to April 18, 1892, and due October 12, 
1892? 

3. Also, when should paper be protested dated 
ON April 18, 1892 and due October 12, 1892? 

4. Also, when should paper be protested 
dated arrer April 18, 1892, and due October 12, 
1892? 

5. Also, when should paper be protested due 
October 21, 1892? 

6. Also, would it make any difference as to 
when the paper should be protested if entitled 
or not entitled to days of grace? 

Yours &c., 


C. A. BAKER, Cash. 


1. October 12th and October aist, 
1892, are both legal holidays in New 
York state. 

2. Paper dated prior to April 18,1892, 
payable in the state, falling due October 
12, 1892, is payable and protestable 
that day; our opinion being that the 
New York statute making October 12 a 
holiday cannot change the obligation 
and effect of an existing contract. 

3. But all such paper dated on or after 
April 18, 1892, whose due date is Octo- 
ber 12th, is governed by the provisions 


of the law, and becomes payable and 
protestable October 13th. 

4. Paper (except sight and demand) 
due Friday, October 21, 1892, in New 
York state—that day being made a legal 
holiday by reason of the president's 
proclamation—is payable and protest- 
able the following Monday. Sight and 
demand paper may be presented on Sat- 
urday, October 22 by 12 m.; and if not 
then paid, may be demanded and pro- 
tested on the Monday following. 

5. The date of payment and protest is 
not affected by the presence or absence 
of grace in the determination of the due 
date of the instrument. 


STATEMENT IN SUPPORT OF ABOVE CON- 
CLUSIONS, 


Respecting October 12, 1892. 


Chapter 332 of the Laws of 1892, 
passed April 18, 1892, declares the 
twelfth day of October, ‘‘ being the 
four hundredth anniversary of the dis- 
covery of America ”’ for purposes of pre- 
sentment and protest of paper etc. ‘‘a 
public holiday.” The general holiday 
law of New York makes paper falling 
due on a holiday, payable on the next 
succeeding secular or business day after 
the holiday. All paper, therefore, made 
on or after the day this Columbus act 
was passed, is governed by it, and be- 
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comes payable on the succeeding day, 
October 13th. 


HOLIDAY LEGISLATION CANNOT 
DATE OF MATURITY 


CHANGE 
OF EXISTING CON- 
TRACTS, WHERE NOT CONTEMPLATED AT 
TIME OF EXECUTION. 


But concerning paper made before 
the passage of this act, and maturing 
October 12th, the obligation of the 
contract is fixed, that payment shall 
be made October 12th, and it is the 
highest law of the land that no state 
shall pass any law impairing the obliga- 
tion of a contract. Clearly, then, a law 
changing the date of payment of an ex- 
isting contract (unless the power of the 
state so to do is in contemplation of the 
parties at the time of execution and im- 
pliedly constitutes a part of its terms) is 
in violation of constitutional provisions, 
and has no effect. Two situations may 
be examined as involving the question 
whether the power of the state to subse- 
quently change the date of payment, by 
making it a holiday, impliedly consti- 
tutes a part of the terms of the instru- 
ment, so as to make the changed date 
binding on the parties. 


1. Where there is a provision in the genera 
holiday law that certain appointed days shall be 
holidays. 


2. Where the instrument carries grace. 


SUBSEQUENT HOLIDAYS IN PURSUANCE OF 
GENERAL HOLIDAY LAW, AFFECT EXIST- 
ING INSTRUMENTS, 


1. It isnot to be questioned that where 
a general holiday Jaw makes provision 
that, besides enumerated holidays, any 
day specially appointed shall be a _holi- 
day, the appointment of that holiday, in 
pursuance of the law, and the conse- 
quent change in date of payment of 
paper maturing on the appointed day, 
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will aftect, and be binding upon, 

parties to, instruments made before the 
declaration of the holiday. This be- 
cause the power so to do is conferred by 
the general law existing at the time of 
execution, which enters into and forms 
a part of the contract of the parties. The 
general holiday law of New York makes 
provision for certain specially appointed 
days, but the trouble is that the Colum- 
bus holiday, declared by the legislature, 
is not such an appointment as is con- 
templated in the general holiday law, 
and consequently is not such a holiday 
as 1s made binding, by that law, upon 
the parties to the contract. The gen- 
eral holiday law of New York, in ad- 
dition to specified holidays, makes 


“any day appointed or recommended by the governor 
of this state, or the president of the United States, as 
a day of thanksgiving, or fasting and prayer, or other 
religious observance,” a holiday with respect to pro- 
cedure with commercial paper, etc. Ch. 289 L. 1887. 


But October 12th was not appointed 


or recommended by governor or presi- 
dent as a holiday for any of the purposes 


mentioned. It was declared a public 
holiday by the /egis/ature of the state; 
and such a holiday, clearly, is not within 
the provisions of the general law, so as 
to be binding upor parties to existing 
contracts. 

To obviate all such doubts as are at 
present felt in New York state, it would 
probably be wise to amend the general 
law by a provision that any day, whether 
religious or secular, specially set apart 
as such by any subsequent legislative 
enactment, should be a holiday. Such 
a holiday, in pursuance of the general 
law, would be binding upon parties to 
existing commercial instruments as 
being in contemplation when executed. 
The present Columbus holiday, how- 
ever, derives no force from the general 
holiday statute, and for the reasons al- 
ready given, parties to commercial 
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paper made before April 18, maturing 
October 12, are unaffected by it; and all 
such paper is, notwithstanding the legis- 
lative enactment, payable on the 12th 
of October. 


SUBSEQUENT HOLIDAY LEGISLATION CAN- 
NOT CHANGE DATE OF MATURITY BE- 
CAUSE INSTRUMENT CARRIES GRACE, 


2, Where the instrument carries 
grace, is there any authority for the 
proposition that it is within the contem- 
plation of the parties and implied terms 
of the contract, that a legislature may 
subsequently, by declaring a holiday, 
change the date of payment? Yes there is 
a Connecticut case to that effect, but that 
is all, and the decision, being directly op- 
posed to the well established principle, 
announced in many cases, that days of 
grace are a part of the contract between 
the parties, and having been judicially 
criticised, must be regarded as unsound. 
The case referred to is Barlow v. Greg- 
ory, 31 Conn. 261, decided in 1863. After 
the execution of a note which, with 
grace, fell due January 1, 1861, the 
legislature made January 1 a legal holi- 
day, and provided that paper, whose 
third day of grace fell on the holiday, 
should be payable on the preceding day. 
The note in suit was demanded and 
protested December 31. The indorser 
claimed he was discharged. The obli- 
gation of the contract was to pay Janu- 
ary 1, and the subsequent legislation 
could not affect it. 

The court admitted this would have 
been so were there no three days of grace 
connected with the instrument, but held 
that days of grace were no part of the 
original contract; hence the constitution 
was not violated. The constitution did 
not intend to interfere with internal po- 
lice regulations, and the parties to the 
note must be deemed to comprehend at 


LAW JOURNAL. 


the time of execution that future holiday 
legislation might cut off one or more of 
these days. 

This case has been criticised in Duwer- 
son v. Alsop, 27 Grat. 238, and days of 
grace declared a part of the contract. 
That they are such, and no longer a 
matter of indulgence, is established be- 
yond question by numerous authorities. 

In view, therefore, of the existing 
state of the law, we have no hesitation in 
expressing the opinion that theobligation 
to pay a note upon a future day, cannot 
be changed or impaired by a subsequent 
legislative enactment, because’ enter- 
ing into the fixing of that day are three 
days of grace, added by law. Grace or 
no grace, the time of maturity and the 
obligation to pay are the same, and sub 
sequent holiday legislation cannot 
change the time previously fixed by the 
parties to the contract. 


Respecting October 21, 1892. 


President Harrison, on July 21, issued 
a proclamation, in pursuance of joint 
resolution by Senate and House, ap- 
pointing Friday, October 21, 1892, ‘‘the 
4ooth anniversary of the discovery of 
America by Columbus,” as a general 
holiday for the people of the United 
States. The purpose of the holiday, as 
disclosed by the proclamation, is that 
the people may engage in such exercises 
as will best express honor to the discov- 
erer, and it embodies this recommenda- 
tion: 

“In the churches and in other places of assembly of 
the peop'e, let there be expressions of gratitude to 
Divine Providence for the devout faith of the discov- 
erer and for the Divine care and guidance which has 
directed our history and so abundantly blessed our 
people.” 

The holiday created by this proclam- 
ation undoubtedly falls within the mean- 
ing of the general holiday law of New 
York, that any day ‘‘appointed or 





THE BANKING 


recommended by * * * the presi- 
dent of the United States as a day of 
thanksgiving, or fasting and prayer, or 
other religious observance,” shall be a 
holiday. Hence, all paper, whether 
made before or after the proclamation, 
for reasons given above, is affected re- 
specting its date of maturity, and be- 
comes payable as pointed out by law 
where paper matures on holidays. Fri- 
day, Octor 21st, is made a holiday, and 
according to the general holiday law, 
paper then maturing is deferred to the 
secular or business day next succeeding 
such holiday. The following day is 
Saturday, October 22, a half-holiday in 
New York. By act passed May 25, 1887, 


“All bills of exchange and promissory notes made 
after the passage of this act, except those payable at 
sight or on demand, which shall be otherwise payable 
on any half-holiday Saturday, shall be deemed to be, 
and shall be, payable on the next succeeding secular 
or business day,” 


Hence, excepting sight and demand 
paper, all paper whose due date is Fri- 
day, October 21, becomes by operation 
of law, payable on Monday, October 24, 
1892. 


Check Payable in Chicago Exchange. 


THE Cirizens’ STATE BANK, 
CounciL Burrs, Iowa, Sept, 26, 1892. § 


Editor Banking Law Journal: 


Dear Sir:—I wish to make an inquiry con- 
cerning checks drawn by one individual or 
bank upon another bank, and marked ‘‘payable 
in Chicago exchange.” Please advise if this 
point has ever been adjudicated ; that is, must 
the party or bank holding the check accept 
Chicago exchange in payment of the check, or 
is it left with the bank upon whom it is drawn 
to pay incurrency or exchange at their option? 
This point has been in controversy among the 
local banks, and I write you for information. 


Yours truly, 
H. B. SHILLINGTON. 
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MUST HOLDER ACCEPT CHICAGO EX- 


CHANGE ? 


A check drawn on a banker payable 
‘*in Chicago exchange,” is not payable 
in money, but in Chicago exchange. 
Hogue v. Edwards, 9 Bradw. (Ill) 148. 
Consequently, if Chicago exchange is 
tendered, the holder must accept it, for 
it is what the check calls for, and he has 
no right to demand money. 


BANKER’S OBLIGATION TO GIVE EXCHANGE. 


A bank is under no obligation to pay 
a check which is made payable in any- 
thing but money, He may, of course, 
by special agreement with his depositor, 
obligate himself to give exchange when 
called for by the check. Without such 
special agreement, he need not do so. 
Hogue v. Edwards, supra. Hence, the 
question—Is it left with the drawee 
bank to pay in currency or exchange at 
its option?—may be answered thus: If 
there is any special agreement by bank 
with depositor that it will pay ia ex- 
change, when called for by check, it has 
no option. It must pay in exchange if 
demanded. If there is no special agree- 
ment, or equivalent course of dealing, 
the bank, in strict law, would not be 
obliged to pay the check at all. But it 
would, of course, have the option to pay 
in exchange, if it chose, and, doubtless, 
payment in currency, if accepted by the 
holder, would make the amount charge- 
able against the depositor. 


Responsibility of Collecting Agent. 


Office of H, J. Hopkins, PLEASANTVILLE, Pa. 
September 15, 1892. 


Editor Banking Law Journat: 


Dear Sir:—I cashed a check drawn by H. 
Porter to J. N. Lamb, and indorsed by Lamb, 
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on the First National Bank, Bradford, Pa. I 
placed my collection stamp thereon and sent it 
direct to the Bradford bank for returns. They 
just returned it saying ‘‘ not suf. funds,” with- 
Out protesting it. Are they liable, inasmuch as 
they did not protest the check by which I could 
not hold my indorser? 

I sent the check back and said ‘‘ Pay it or 
protest it,” and they protested it then. Wiil 
that relieve them of responsibility? 

H. J. Hopkins, 


Assuming the check was promptly 
returned, notice of dishonor to the in- 
dorser would have held him. Protest, 
although customary and permitted by 
statute, is not absolutely necessary to 
hold the indorser of an inland check in 
Pennsylvania, Without going into the 
question respecting the duty of an 
agent for collection to cause protest in 
such a case for the owner’s convenience, 
it is clear that where the act or omission 
of the agent causes no loss, he is not re- 
sponsible. Even if it were a case where 
the agent was actually negligent, it has 
been held that an agent, although negli- 
gent, is not liable if no loss has occurred 
by reason thereof. (Morse, § 252; Hadlo- 
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well v. Curry, 41 Pa. 322.) Consequently: 
there is disclosed no liability of the 
Bradford bank. 

In the above it has been assumed that 
the Bradford bank acted as agent. But 
it is an interesting question whether a 
bank, to whom is transmitted a check on 
itself for collection and who simply re- 
turns it saying ‘‘no funds,” has accepted 
the agency relation, so as to be liable 
for negligence. It is unnecessary to go 
into this question in the present case, 
though the convenient practice of banks 
in sending checks direct to the drawee, 
makes its determination important. It 
is frequently held in cases between 
owner and transmitting bank, that the 
drawee is not a suitable agent to make 
collection; but the fact that a bank is 
the drawee does not prevent it from 
acting as agent (Bank v. McLeran, 26 
Iowa, 306) and it isa question of fact in 
any case whether the drawee acts 
that capacity. A previous course of 
dealing, or a custom of bankers, would 
have an important bearing in determin- 
ing this fact. 


in 


THREE DAYS OF GRACE NO MORE! 


The ‘‘ Chicago Herald” of September 8th, in 
a brief report of the American Bankers’ Conven- 
tion at San Francisco, conveys to its readers the 
following astounding intelligence: 


“There was a lively debate on the proposition to 
abolish the three days of grace on notes. Judge 
Ewing of Pennsylvania, and others, contended against 
it, but Chairman Rhawn and G. A. Van Allen, of Al- 
bany, insisted that the only reason for keeping it in 
force was to allow banks to collect three days more 
interest. When put to a vote, the recommendation 
was carried, and the three days’ grace will become a 
thing of the past.” 


The report is headed: ‘‘ Three Days of Grace 


no More. The National Bankers’ Association 
Decides to Abolish the Custom.” 


Evidently in the belief that readers would be 


misled by this information, and really believe 
that the assembled bankers had, in some mys- 
terious manner been clothed by the legislatures 
of all the states with the power to remove this 
incubus from the commercial system, the 
‘*Credit Review” of Chicago, for September, 
in all seriousness, sets its readers right upon 
the subject, in the following paragraph: 


“The National Convention of Bankers, which has 
been in session at San Francisco, passed a resolution 
to the effect tnat it was the opinion of the convention 
that the three days of grace on commercial paper 
should be done away with. Such a resolution, of 
course, amounts to nothing more than an expression 
of opinion by the assembled bankers. To do away 
with the three days of grace would require legislation 
dy nearly every state in the Union.” 
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CURRENT NEWS AND TOPICS. 


WASHINGTON BANKEKS’ CONVENTION.—The 
Washington Bankers’ Association held its fourth 
annual convention in Seattle on June 23 and 24, 

After the preliminary business, President 
Ankeny made his report, in which he strongly 
favored the abolition of days of grace, as relics 
of barbarism. He also advocated the proposi- 
tion that the legislature name certain banks or 
trust companies as custodians of the funds of 
courts and of estates in process of settlement, 
and those of minors. 

A report was then made by ex-Judge J. R. 
Lewis in regard to the litigation over bank tax- 
ation. He declared that it was unconstitutional 
to tax credits. No attempt is made to tax the 
credit of individuals, and by provision in the 
state constitution individuals and corporations 
must be treated alike in the levying of taxes. 

H. W. Wheeler, of the Commercial Bank of 
Seattle, supported by others, urged the forma- 
tion ot a *‘ United States Bankers’ Association ” 
to supplant the present American Bankers’ 
Association, which, in their opinion, has out- 
lived its usefulness, 

Ex-Judge Lewis offered a resolution favoring 
the construction of the Nicaragua Canal, which 
he said would solve the problem of transporta- 
tion between the East and West. The resolu- 
tion was adopted, as was another advocating 
that there be such legislation as to place the 
state in accord with the states of the east on the 
subject of bills and notes, to abolish days of 
grace, to provide for the protest of inland bills 
and notes in the same manner as is required 
for foreign bills, and to definitely fix the ma- 
turity of notes falling due on holidays. It was 
also resolved that laws should be enacted which 
would secure fair and uniform taxation, and 
thus relieve the banks of their disproportionate 
and excessive share of supplying revenue for 
the state. 

The new president of the association is Jacob 
Furth, and the next convention will be held in 
Tacoma, 


* 
* * 
THE COLORADO BANKERS’ ASSOCIATION.—On 


the 2oth of July the bankers of Colorado met in 
Denver and organized the Bankers’ Association 
of Colorado. Nearly every bank in the state 
was represented, John R. McNeil, president of 
the State National Bank of Denver, was made 
temporary chairman. In his speech he said 
that Colorado now has 150 banks, with a capital 
of $35,000,000. The first was organized in 1853. 
During the afternoon session R. W. Wood- 
bury, president of the Union National Bank of 
Denver, was unanimously chosen president. 
General D. L. Holden, of the Central National 
Bank of Pueblo, read the first paper, which was 


entitled *‘ The Financial system of the State of 
Colorado.” 


Gen. Holden said that there were two amend- 
ments to the state constitution, to be voted on 
this fall, which deserve attention. One gives 
the corporate authorities of cities the right to 
levy special assessments for street paving and 
other improvements. This seemed just and 
necessary. But not so with the other, which 
seeks to effect a radical change ‘in the financial 
system. It reads as follows: “ The rate of 
taxation on property for state purposes shall 
never exceed four mills on each dollar of valua- 
tion.” This, if ratified, will supplant the present 
Section XI., which is a follows: ‘* The rate of 
taxation on property for state purposes shall 
never exceed six mills on each dollar of valua- 
tion and whenever taxable property within the 
state shall amount to three hundred million 
dollars, the rate shall never thereafter exceed 
two mills on each dollar of valuation, unless,” 
etc. 

The taxable property within the state in 1891 
amounted to $231,405,296. Itis fair to presume 
from the rapid increase of such property in the 
past, that within the next two years or sooner 
the three hundred million dollar limit will be 
reached, and under the constitution as it is at 
present, the two-mill maximum rate of taxation 
will be established. If, however. this proposed 
amendment is adopted, it is reasonable to be- 
lieve that the politicians will seize the opportuni- 
ty it offers and hold on to the four-mill rate, and 
thus $1,200,000 will be taken out of the people’s 
pockets to pay expenses of government which 
the $600,000 under the two-mill rate would 
probably cover. 

“This amendment is, in my judgment, a very 
dangerous experiment, opening the doors to 
wholesale thievery and a looting of the treasury. 

* * * * In conclusion, I find but little to 
condemn in the present financial condition of 
the state, which, on the contrary, appears in the 
main to be admirable ; and if coupled with the 
adoption of the first of the two proposed amend- 
ments, a fair assessment in every county and 
a rigid observance of constitutional require- 
ments would in my judgment be found to fulfil 
all reasonable requirements.” 

James H. Peabody, ot the First National 
Bank of Canon City, next read a long and in- 
structive paper on ‘‘ Combined Banking Action 
During Periods of Financial Stringency.” He 
said in part: 

In financial matters experience and existing 
conditions are the only guides. In considering 
what happened and what was done to avert the 
threatened panic of the fall of 1890, we must 
necessarily know something of the world’s 
financial system. 

The Bank of England is an imperial bank, 
which guards the revenues of the kingdom. It 
regulates the volume of legal tender, issues 
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notes on gold reserves, fixes the rate of discount, 
and perhaps rightfully claims to be the great 
throbbing heart of the financial world. In sub- 
ordination to it there are four distinct banking 
systems: First, stock banks; second, private 
banks, with or without power to issue joint 
notes ; third, foreign banks, and fourth, colonial 
banks. Under the system of banking in Eng- 
land, the deposit banks draw the overflow 
savings of all sorts of people, and arising from 
all kinds of trade, the capital thus created accu- 
mulating in London. Each bank in London 
keeps an account with the Bank of England and 
the reserve in that bank represents an unem- 
ployed capital available at a moment’s notice 
for an emergency,or for investmentin any sud- 
den enterprise. It is probable, as claimed, that 
English banks are the greatest lenders in the 
world. 

The Bank of France has branches, auxiliary 
offices and other establishments through which 
it transacts business at 257 different points. 
The Bank of Germany has 238 branches. The 
rate of discount in both countries is fixed by 
these imperial banks in Berlin or Paris, and the 
effect is to place a small trader in a remote 
locality on a footing with the largest commercial 
house in either of the cities. In both France 
and Germany the reserve is divided into two 
parts—one, of silver, tomeet domestic demands, 
and the other, of gold, to meet foreign require- 
ments. 

In England the large outpouring of the people 
at certain seasons of the year from London 
serves to keep the silver coin of the realm in 
circulation. The most prolific cause of financial 
crises in England is the sudden and pronounced 
foreign demand for gold coin or bullion, or 
gradual and long-continued efflux, foreign ex- 
change being untavorable. On several occa- 
sions the Bank of England has effected loans 
from foreign powers, thus averting financial 
disaster. 

Mr. Peabody next considers the Baring inci- 
dent, its causes and effects and then touches on 
the clearing house system, which, he says, is 
the greatest known factor in averting real or 
imaginary panics, in the world, The clearing 
house in New York is the oldest association of 
its kind, having been establishedin 1853. The 
continental countries of Europe have them, re- 
sembling those in the United States, but they 
are of much more recent origin. 

A comparison of the clearings of the four 
most important countries may be of interest : 


United States 
— 
Tr 


paesieinieloniiaail $70,000,000,000 
35)000,000,000 


12,200, 860,000 

+ 1Q)000,000,000 

The clearing house has in the past and will in 
the future stand in the breach with concentrated 
force to avert financial disaster in this country. 
The necessity of combined banking interests 
suggests the necessity of a more equal coinage 
of gold and silver. I am a bimetalist because 
there is not enough gold in the world to supply 
a basis for the liquidation of the world’s indebt- 
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edness. I am a bimetalist because a full vol- 
ume of hard money alone enables a people to 
pay as they go, and keep out of debt. A full 
supply of metalic money means the arrest and 
control of extended credit, which is such a pro- 
lific breeder of panics. Is it so difficult to main- 
tain the parity of gold and silver? France, 
single-handed and alone easily maintained the 
parity for sixty-two years by decree, and puta 
dollar’s worth of silver into a silver dollar. 

D. M. Dougan, of Leadville, read the next 
paper, which was entitled ‘‘ The Duties that 
Bankers Owe the Public.” Banks are no 
longer privileged institutions. Such legal reg- 
ulation and supervision as they are subject to is 
entirely for the protection of the public, and not 
for the benefit of the banks. The power of 
national banks to issue circulating notes, upon 
which the demagogues chiefly base their claims 
that banks are grasping monopolies, is limited 
by such conditions and accompanied by such 
taxation that national banks are content to issue 
the least possible amount of circulating notes 
that will enable them to comply with the law. 
Such duties as the banks owe the community 
are not then in the nature of obligations for 
favors received, but are largely the result of 
their relations to the community and vary with 
the condition of those relations. 

A bank is organized for the purpose of profit, 
and is safe and prosperous in proportion as it is 
managed with that ideain view. In regard to de- 
positors it is enough tosay that our duty to them 
is to maintain the institutions under our charge 
in such a condition that they may be always 
able to meet the demands that may be made 
upon them for the return of the surplus wealth 
or savings with which they have been entrusted. 
Our duties in the matter of loaning money are 
less easily disposed of. It is the business of 
banks to make loans, and the welfare of indi- 
viduals and of the community may depend upon 
our willingness to extend such accommodation. 
Banks should not, therefore, aid in this matter 
without due consideration, The first point to 
be looked to is security. If any doubt of its suffi- 
ciency exists, 1t should be declined. The bank 
is under no obligation to incur risks. 

The safety of the loan being settled, the obliga- 
tion is contingent on the extent and nature of the 
business to which it is to be applied. No bank 
is under any obligation to loan money for use in 
a business the legitimacy of which is doubtful, 
or to a borrower who desires to add the money 
to his permanent capital, or to speculate, or who 
asks for an amount large in proportion to his 
business. It is our duty, however, to consider 
the claims of the smallest as well as the largest 
of our customers. 

The banker has a right to the full confidence 
of his customer and, to any one of them who 
refuses a statement of his assets end liabilities, 
he is under no obligations. It should be re- 
membered also that favor and benevolence are 
not the attributes of good banking. Lastly, the 
banks owe the community the duty of instruct- 
ing them that for collections they should be as 
ready to render a reasonable compensation as 
for any other service. 





THE BANKING LAW JOURNAL 


A. W. McIntire, of the First National Bank, 
Alamosa, then discussed the question ‘‘ Should 
the Principles of Finance, and their Practical 
Application be Made a Feature of the State 
University ?” 

Mr. McIntire touches in an able way on the 
financial problems of the day, amoung them on 
the tariff question, and the silver question, and 
the sub-treasury scheme. ‘‘It would seem,” he 
says, ‘‘ that the state should, so far as is possi- 
ble through an educational system render the 
voter capable of comprehending and passing 
intelligently upon these questions which mean 
so much to the prosperity of the country and 
the individual.” 

in conclusion Mr. McIntire says: ‘* As out of 
the domain of morals and especially in the field 
of finance broadly understood, an enlightened 
self interest will and ought to control; it is clear 
that the university of the great state of Colorado, 
a state rich in natural resources, beyond the 
power of her citizens to realize, should be care- 
ful to consider the interests of this common- 
wealth, while giving to her youth the means of 
comprehending the financial principles that 
should prevail.” 

The last paper of the convention was read by 
C. G. Buckingham, of the National State Bank 
of Boulder, who took for his subject ‘‘ Should 
Bankers Have a System of Warning Each 
Other Against Sharpers and Frauds ?” 

In other lines ot business co-operation of 
some kind is adopted to give mutual warning. 
Why not among bankers, who come in contact 
with frauds in a greater variety of forms than 
any other class of business men. While the 
question might arise as to whether such a sys- 
tem could be put into practical working form, I 
hardly think that any one would oppose the idea 
of some system of warning against sharpers. 
Whether it would succeed would depend on the 
fair and prompt support of bankers. 


* 
* * 


Mr. CLEVELAND’s CURRENCY VIEWS,—Mr. 
Cleveland, in his letter of acceptance, thus ex- 
presses his views upon the subject of currency: 

‘* The people are entitled to sound and honest 
money, abundantly sufficient in volume to sup- 
ply their business needs. But whatever may be 
the form of the people’s currency, national or 
state—whether gold silver or paper—it should 
be so regulated and guarded by governmental 
action or by wise and careful laws, that no one 
can be deluded as to the certainty and stability 
of its value. Every dollar put into the hands 
of the people should be of the same intrinsic 
value or purchasing power. With this condition 
absolutely guaranteed, both gold and silver can 
be safely utilized, upon equal terms in the ad- 
justment of our currency. 

In dealing with this subject no selfish scheme 
should be allowed to intervene, and no doubtful 
experiment should be attempted, The wants of 
our people, arising from the deficiency or imper- 
fect distribution of money circulation, ought to 
be fully and honestly recognized and efficiently 
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remedied. It should, however, be constantly 
remembered that the inconvenience or loss that 
might arise from such a situation, can be much 
easier borne than the universal distress which 
must follow a discredited currency.” 


* 
# * 


Bank EXAMINER KIMBALL.—Comptroller Hep- 
burn has made a wise selection of a national 
bank examiner for New York in the appoint- 
ment of William H. Kimball, of Canton, The 
appointment was recommended by many prom- 
inent New York bankers. For the past eleven 
years Mr. Kimball has been president of the 
St. Lawrence County Bank of Canton. He was 
formerly teller of the Jefferson County National 
Bank at Watertown, and has had twenty-nine 
consecutive years’ experience in banking. 


* 
* * 


AMERICAN BANKERS’ AssociATION.—Following 
are the new officers of the American Bankers’ 
Association: President, William H, Rhawn, 
Philadelphia ; vice president, M. M. White, 
Cincinnati; executive council, Morton McMich- 
ael, Jr., Philedelphia ; Richard M. Nelson, 
Selma, Ala.; E. S. Pullen, New York , Thomas 
Brown, San Francisco; Frank W, Tracy, Spring- 
field, Ill.; William Dawson, St. Paul, Minn.; 
William H. Dixon, Baltimore, and T. Randolph, 
Sherman, Tex. 


* 
* * 


AN unusually bold bank robbery was perpe- 
trated September 24th on the Roslyn Bank, of 
Roslyn, Wash. Forty thousand dollars which 
was generally supposed to be in the custody of 
the bank, had been sent from Tacoma to pay the 
men of the Roslyn mines. During the day, a 
man entered the bank, who, when Cashier Ab- 
ernathy turned to him to attend to his wants, 
pulled a big revolver, and demanded that the 
cashier and everybody else in the office throw 
up their hands. As two other huge robbers 
with drawn revolvers appeared in the doorway, 
the hands all went up, and the man who enter- 
ed last proceeded to rifle the safe, taking out 
about $10,000 in bills and coin. Cashier Aber- 
nathy, meantime, had been knocked down with 
the butt of a revolver. After picking up every- 
thing in the way of money they could lay their 
hands on, not finding, however, the $40,000, 
which had been sent to the office of the company, 
the three men left the bank, and were joined 
outside by two others. Their progress was op- 
posed by the assistant cashier, O. Frazier, who 
attempted to fire a shot-gun. He was brought 
down by a bullet in the hip. After shooting 
promiscuously into the crowd which had assem- 
bled, and wounding several other persons, the 
robbers mounted their horses, dashed away, 
and disappeared. 


* 
* * 
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CURRENT MISCELLANY. 


New Postage Stamps.—After January 1, a Colum- 
bian series of postage stamps will be putin use. The 
familiar face of George Washington will, ‘n all proba- 
bility, disappear, and some illustrative picture of Co- 
lumbus and his ciscovery of America will take its 
place. Postmaster-General Wanamaker has signed a 
contract withthe American sBank Note Company of 
New York for the production of the new Columbian 
series. The denominations of the new issue have not 
all been definitely decided upon, but probably the 
new stamps will embrace ali the present denomina- 
tions and perhapssome others. In size, the new stamps 
will be the same in length as those now in use, but 
much broader, at least double the present width, so as 
to give room for the pictures which they are to bear. 

A few of the illustrations have been determined 
upon. They are the ‘Discovery of America by Chris- 
topher Columbus—First Sight of Land.” **Coilumbus’ 
Fleet at Sea,” from Revista de la Marina; “ Landing 
of Columbus," after the Ver Der Hyn painting 1n the 
United States Capitol; “Columbus asking aid of 

ueen Isabella;” ** The Santa Maria, Columbus’ Flag- 
ship,” after Alfred Harrise ; ‘*Columbus Reciting the 
Story of his Discovery to Ferdinand and Isabella on 
his Return from his First Voyage.” One of the de- 
nominations will present ‘ olumbus’ picture ; which 
picture of the many and what denomination of stamp 
will be the Columbus stamp, are matters still to be 
settled. 

* 

: * * 

Sales “Any Way."’—The Governing Committee of 
the New York Stock Exchange have decided that in 
the future, transactions in stock ‘any way” will not 
be allowe:. Many brokers have been accustomed to 
offer stock “* any way"’—that is, reserving the right 
after the sale has been made of making :t ex clearir g 
house, through the clearing house, cash, or buyer 
three days. In the future brokers must specify te. 
forehand the way 1n which they will sell. 

* 
* * 

A Uniform Monetary System.—Professor Soetbeer, 
the well-known German economist, has propounde 
for the consideration of the International Monetary 
Conference a scheme by which he thinks the monetary 
systems of the world would be harmonized. Hegug- 
gests that the conference agree that no gold ccin con- 
taining less than 2.8065 grams of fine gold be allowed 
to be coined or circulated in the contracting countries; 
that silver be coined in the proportion of 20 value 
units of silver to one of gold ; that silver be legal ten- 
der up to twenty dollars, and that silver coins below 
the fixed standard of purity be withdrawn from circu- 
lation. 

* 
* * 

A Child’s Interference with Bank Exchange.—The 
First National Bank of Darby, Pa., mailed a letter on 
September 22, to the Independence Bank of Philadel- 
phia containing $4,500in checks, The remittance did 
not arrive and investigation showed that a six-year- 
old girl had, on her way from school, innocently ab- 
stracted the peewee rom the Darby postoffice, by 

utting her hand through the slot. The checks were 

ound scattered throughout Darby, having consti- 
tuted playthings for the children. ost of them have 
been recovered, and payment has been stopped. 


* 
* * 

Tennessee Bonds Bought Up by a New Yorker.— 
The State Funding Board, on September 27th, issued 
$x ooo of 4 per cent. one-year state bonds, which 
will delivered in October to Frederick Wolf, of 
New York. who takes the whole issue. The proceeds 


will be used to retire an equal amount of 6 per cent. 
5% and s per cent. bonds outstanding. 
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The second season of the Western Washington In- 
dustrial Exposition opened in Tacoma on September 
2d. Samuel —— president of the Exposition 
Company, and well-known to bankers throughout the 
country as the cashier of the Merchants’ National 
Bank of Tacoma, delivered the opening address. A 
splendid variety of the products of the state were 
shown, and a fine display of manufactured goods 
from the mills and factories. Washington is a pro- 
gressive state, and its star is in the ascendant. 


BOOK NOTICE. 


THE LAW OF BANK CHECKS.—By Henry 
C. Van Schaack of the Denver Bar. Price, 
$3.50: 290 pages. Publishers, The Chain & 
Hardy Co., Denver, Col, 


The universality of the practice of using bank 
checks in business transactions and the vast 
number of them now in daily use, have given 
rise to a multitude of perplexing questions. The 
subject of checks has heretofore been given a 
single chapter, or relegated to a place of minor 
importance in the legal treatises on banks or 
negotiable instruments, In view of the present 
extent of the law of bank checks, a volume de- 
voted to it exclusively is very timely. Mr. Van 
Schaack’s work presents the important features 
ot the subject clearly and concisely. The book 
is one of practical utility to every banker and 
bank attorney, 


BUSINESS NOTICES. 





THE Bond and Mortgage Guarantee Company, 
which was recently organized, is now doing an 
active business at 55 Liberty street, this city, and 
at 26 Court street, Brooklyn. In view of the over- 
anxiety of lenders to invest their money in city 
mortgages, and of the number of imprudent 
loans which are made in consequence, the new 
company will doubtless render valuable service 
to the investors, and it is to be hoped will real- 
ize proportionate profits. 


* 
* * 

A NEW invention is just being puton the mar- 
ket by Frazer Brothers, which promises to be 
great convenience for mailing purposes. It is 
an automatic moistener for sealing and stamp- 
ing envelopes, etc. Quick, simple and effect- 
ive, and always ready for use. 


See their advertisement in another column 
and write to them about it. 














